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MONTHLY LAW REPORTER. 


AUGUST, 1854. 


THE CASE OF ANTHONY BURNS. 


On the 24th day of May, 1854, Edward G. Loring, Esq., 
a Commissioner of the United States Circuit Court for the 
District of Massachusetts, issued his warrant to the Marshal, 
requiring him to apprehend one Anthony Burns, charged 
with being a fugitive from labor and service which he 
owed to one Charles F’. Suttle of Virginia, by the laws of 
that State. This warrant was issued on the petition of 
Suttle, the claimant. On the same evening a man was 
arrested, alleged to be the said Burns, at the time at work in 
a shop in Brattle street, and was, on the next day, brought 
before the Commissioner, holding his court in the Court 
Room of the United States Circuit Court. 

Seth J. Thomas and Edward G. Parker, Esquires, ap- 
peared as counsel for the claimant. : 

Mr. Parker opened the case by reading the complaint, 
the warrant and return. He then put into the case a 
transcript of the record of the Circuit Court of the County 
of Alexandria, in the State of Virginia, which was as 
follows : 

‘* In Alexandria Circuit Court, May 16th, 1854. 


**On the application of Charles F. Suttle, who this day appeared in 
court, and made satisfactory proof to the court that Anthony Burns was 
held to service and labor by him, the said Suttle, in the State of Virginia, 
and said service and labor were due to him, the said Suttle, from the said 
Anthony, and that the said Anthony has escaped from the State aforesaid, 
and that the said service and labor are due him, the said Suttle, the master 
of the said Anthony, and having further proved to the satisfaction of the 
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182 The Case of Anthony Burns. 


court that the said Anthony is a man of dark complexion, about six feet 
high, with a sear on one of his cheeks, and also a sear on the back of his 
right hand, and about twenty-three or twenty-four years of age. It is 
therefore ordered, in pursuance of an act of Congress, entitled an act to 
amend and supplementary to the act entitled an act respecting fugitives 
from justice and persons escaping from their masters ; approved February 
12th, 1793, that the matters so proved and set forth be entered on the 
records of this court.’’ 
State or Vireinia, —e 
County of Alexandria. wees 
I, Franklin L. Brackett, Clerk of the Cireuit Court of Alexandria 
County, in the State aforesaid, do hereby certify that the foregoing is a 
true transeript from the records of said court. 
In testimony whereof, | hereto subscribe my name and annex the seal of 
said court, this 18th day of May, 1854, and in the seventy-eighth year of 
the Commonwealth. 


am wef F. L. BRACKETT, 


Alssandte Co. Clerk of Alex’a. Circuit Court. 








* * 


State or Vircinia, eto wh: 
County of Alexandria. 

I, John W. Tyler, presiding Judge of the Circuit Court of Alexandria 
County, in the State of Virginia, do certify that Franklin L. Brackett, 
whose name is affixed to the preceding certificate as clerk of the said 
court, is clerk thereof ; and that his said attestation is in due form. 

Given under my hand this 18th day of May, 1854. 

JOHN W. TYLER.” 

He then offered as a witness. William Brent, who tes- 
tified as follows : — 

I reside in Richmond, Virginia, am a merchant; have 
resided there four years; know Mr. Charles F. Suttle — 
he now resides in Alexandria; he is a merchant; know 
Anthony Burns ; now see him at the bar in front; he is the 
man referred to in the record which has been read; he is 
owned by Mr. Suttle as a slave; he was formerly owned 
by Mr. Suttle’s mother; Mr. Suttle has owned him for the 
last twelve or fifteen years. I have hired Anthony of Mr. 
Suttle; this I think was in the years 1846, 1847 and 1848; 
paid Mr. Suttle for his services. I knew that he was 
missing from Richmond on or about the 24th day of March 
last; have not seen him since until a day or two past. 
Last night I heard Anthony converse with his master. 

Richard H. Dana, Jr., Esq., addressed the Commissioner 
as amicus curi@, and suggested that the hearing ought not 
to go on without counsel for the prisoner. He stated that 
the prisoner was evidently in a state of alarm and stupefac- 
tion, and not in a condition to determine whether he would 
make a defence or not, and whether he would have counsel, 


or what course he would pursue. 
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The Case of Anthony Burns. 183 


Mr. Parker opposed the motion, on the ground that the 
prisoner had given no indication of a desire to make a 
defence, and that a deiay would be attended with great 
inconvenience, and that the only object of it apparently 
was to endeavor to induce the defendant in the meantime 
to resist the just claim he was then ready to acknowledge. 
If it were suggested that the defendant was in an insane 
state of mind and would be likely to recover soon, he 
should not object. 

Mr. Dana and Charles M. Ellis, Esq., replied. The 
Commissioner called the prisoner to him, stated to him 
that he had a right to a defence and could have counsel, if 
he desired it; and asked him if he wished for time to con- 
sider the matter. The prisoner seemed distracted and 
uncertain, and at last said that he would prefer time. The 
Commissioner then adjourned the court until Saturday 
morning. 

Saturday, May 27th. At the opening of the court, Mr. 
Dana and Mr. Ellis appeared as counsel for the prisoner, 
and moved for a further delay, on the ground that they had 
not been able to see the prisoner until the evening before, 
they having declined to confer with him until he had made 
up his mind to defend the case, and no one else having been 
permitted to see him until late in the day before. 

This motion was resisted by the claimant’s counsel, on the 
ground that the counsel for the defendant did not declare 
that he had any defence in point of fact to make. It was, 
in the practice of courts, an indispensable condition to con- 
tinuance or postponement that the party making the appli- 
cation should say that he has, or at least that he believes 
he has, a defence to make. Not only had the counsel for 
the defendant not brought this case within that well-settled 
rule, but it was apparent, from what had passed, that they 
knew the defendant had no substantial ground of defence. 
It was not suggested that they could adduce evidence to 
control what was already in the case, or that they had any 
evidence to offer. Moreover, a postponement might lead to 
a renewal of the sad scene of the night previous. Be- 
sides, it should be borne in mind that this proceeding is 
purely preliminary, its purpose being merely extradition 
and not a final determination of the relations of the parties. 
It seemed that the Marshal had afforded every facility to 
Mr. Dana to see and communicate with the defendant. 

Mr. Dana replied: It is true the counsel have not said 
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that they have any defence to offer. This is the very 
difficulty. They have not had time to determine what 
course to pursue. They have not been authorized to act 
as counsel until the afternoon of yesterday, and have not 
seen the defendant except for a few minutes last evening. 
Until we were regularly engaged as his counsel, we were 
not willing to see him, after the insinuation made yesterday 
that the defendant might be induced to make a defence by 
over persuasion, and since we have been regularly engaged 
and requested by the prisoner to conduct his defence, we 
have had no time to consult and prepare. The learned 
counsel gives, as a reason for hurrying the case, that this 
proceeding is merely preliminary. Preliminary to what? 
There is no subsequent legal proceeding. Mr. Clay’s bill 
made this proceeding preliminary to the rendition of the 
alleged slave into the District Court of the District from 
which he escaped, there to implead for his freedom, if he 
wished and could. But that bill was rejected. This law 
provides nothing to follow the certificate. The claimant 
takes the man and carries him where he will, and there is 
nothing provided by the law to follow. He may take him 
to the nearest block and sell him, or to the West Indies or 
Brazil, and no legal power can prevent him. ‘This process 
is called extradition. Extradition is the delivery up by 
one sovereign to another of an alleged criminal, to be dealt 
with according to public law, on the faith of the known 
jurisprudence of both countries, and if the person delivered 
up is not legally proceeded with, it is a casus belli. But 
here a man is delivered to a private man as private prop- 
erty, to do with him according to his private will, for no 
public purpose. It has not one feature of extradition. The 
fact that a man is claimed to be delivered up bound, to the 
absolute will of a private man, makes out the strongest 
possible case for delay. 

A suit on a note of hand for twenty-five dollars could 
not be tried except after two weeks’ notice, and several 
days more for filing pleas or answers; and here a day’s 
delay is objected to in a case which practically decides the 
freedom of a man forever. 

The Commissioner thought the request not an unreason- 
able one, looking to the rights of the parties, and therefore 
granted a delay until Monday morning at 11 o’clock. 

Monday, May 29th. — Mr. Parker asked if it was neces- 
sary to go over the evidence already presented. 


































poy ee a 





PR Se hi Reta yt La. 


The Case of Anthony Burns. 185 


The Commissioner replied that he did not consider it 
1ecessary. 

Mr. Dana urged that the previous examination was when 
the prisoner had no counsel, and that the examination 
should now commence as though the arrest had just been 
made, he having no notes of the testimony previously given. 

The Commissioner directed the complaint to be read, 
and the evidence repeated so far as was necessary to give 
the defendant an opportunity for a full cross-examina- 
tion. 

The complaint was then read by Mr. Parker. 

He then called William Brent as a witness, who testi- 
fied that he was a merchant of Richmond, Va.; was 
acquainted with Colonel Charles F. Suttle, and had been 
for a long time ; knew Anthony Burns; the black man in 
court was the same —the prisoner at the bar; he knew 
Burns in Stafford county, and bore the relation of a slave 
to a master, being hired out by Suttle; had hired him 
himself in 1846, °47, and ’48, or ’47, ’48, and ’49, and 
gave a bond to Colonel Suttle for his return, and knew of 
his being hired out since that time; hired him out last 
year and the present year, as agent for Colonel Suttle, in 
Richmond ; the wages went to Colonel Suttle ; knew him 
as a slave for twelve or fifteen years; last year, in March, 
was hired in Richmond by a Mr. Millspangh, Mr. Suttle 
receiving the wages; the first letting of Burns by Suttle, 
to his knowledge, was the year previous to his hiring him 
himself; when not let out he lived with Colonel Suttle ; 
previous to his being hired, he was a boy, not capable 
of doing anything; there was no other Anthony Burns 
about the places resorted to by Suttle; he had a scar upon 
his right cheek and a cut across his right hand; there were 
no ether marks upon him that he knew; he is about six 
feet high ; I was born within three miles of Colonel Sut- 
tle; knew him ever since he could recollect ; knew all his 
family ; last saw Burns the Sunday previous to his absence 
—the 20th of March ; he was missing on the 24th; I left 
Virginia on Saturday week morning; do not know how 
Burns left, only frem his own statement. 

Mr. Ellis objected to evidence of the admissions of the 
prisoner. This point was argued at length. The objec- 
tions were placed upon the ground that the relation of a 
master and slave is such as to create so fair a presumption 
of influence, as to induce the court to rule out admissions 
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made to the master, while the alleged slave is in custody, 
on the general ground that the evidence is more likely to 
be deceptive, or wrongfully obtained or used, than of value 
to justice. The counsel for the claimant replied, that 
unless there is proof of some threat or promise made to 
the prisoner, admissions are always received, and that there 
would be no exception in the case of a slave. Mr. Parker 
requested the court to receive the testimony de bene esse, 
which was assented to. 

Mr. Brent continued. Col. Suttle asked Burns how he 
got away. Burns replied that he did not run away, but 
that he was at work on board a vessel, and got tired and fell 
asleep, and that the vessel sailed without his knowledge, and 
took him off. On Mr. Suttle’s going into the room after the 
arrest, the first word from Burns was, ‘‘ How do you do, Mas- 
ter Charles?’’? The next thing was, *‘ Did I ever whip you, 
Anthony?” The answer was, “No.” The next question, 
“Did I ever hire you where you did not want to go?” 
The reply was, “No.” 'The next question, “ Did you ever 
ask me for money when it was not given you?” The 
answer was, “No.” Mr. Suttle then asked, “ Did I not, 
when you were sick, take my bed from my own house for 
you?” and the answer was, “Yes.” He then recognized 
witness, (Brent) and said, ‘‘ How do you do, Master Wil- 
liam?” Col. Suttle asked him, substantially, if he was 
willing to go back. I understood him to say, substantially, 
that he was. I do not know that he said so, but I understood 
him to signify that. When I hired Burns, I gave my bond to 
Suttle, whoclaimed toown him. On another occasion, when 
Col. Suttle was desirous of making some pecuniary transac- 
tions, he gave a mortgage on his property, including this man 
Burns, in order to raise the money. When he sent Burns 
to Richmond, to be hired out, he described him as his 
“boy.” It is customary in Virginia, to give passes to 
slaves, when they go about, one of which Burns had when 
he came to my house in Richmond. 

Cross-eramined. Have made no arrangement or under- 
standing with Col. Suttle, as to any compensation for my 
services or expenses in coming here. ‘Have acted as his 
friend. The conversation with Burns was in the room 
where he is kept, on the night of his arrest, and soon after 
it. Col. Suttle said to him, ‘I make no compromises with 
you. I make you no promises, and I make you no threats.” 
He said nothing in the way of advising him to return. 
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He was with Millspaugh when he was missing. His 
going off was a matter between Col. Suttle and Millspaugh, 
on the lease. I have not stated the conversation between 
Col. Suttle and Burns categorically, in the same order in 
which it occurred, nor in the very words. I have given it 
substantially, and as I recollect it. I have not felt bound 
to put in anything of the conversation beyond what has 
been inquired of. The bond was handed back; its pur- 
pose had ceased. 

Caleb Page sworn. Reside in Somerville ; am a team- 
ster; was present at the conversation alluded to with 
Barns, in the. Marshal’s room. Did not hear the first of 
the conversation, but remembered the questions relative to 
the giving of money, flogging, the use of the bed when 
sick, &c. Col. Suttle asked Anthony why he left him, or 
why he ran away, do not remember which; did not hear 
the answer, not being very near. Suttle asked him if he 
did not come in Captain Snow’s vessel ; Burns replied that 
he did not; he then asked what vessel he did come in, but 
witness did not hear the reply. 

Cross-exramined by Mr. Ellis. Am a teamster, in Milk 
street, working for various firms ; own my own team; am 
not an officer; was asked to come and assist in arresting a 
man, by Mr. Butman, he saying, “ You are just the man I 
want.”” I came to the court house with the prisoner; staid 
three quarters of an hour; was not here all night, that 
night; I walked beind at the arrest; there were four men 
besides myself; the room where he was put is the same in 
which he has been confined; I am still employed in the 
case by the Marshal; have no written agreement, only his 
word of engagement. 

Mr. Thomas then offered a book, purporting to be the 
Revised Code of Virginia, for the purpose of proving that 
slavery exists in Virginia. It was objected to, on the 
ground that the law must be proved as a fact, by ordinary 
evidence. The Commissioner held that he had judicial 
knowledge of the laws of every State, and would inform 
himself by consulting books offered by counsel. 

Mr. Parker then referred to the transcript of the court 
in Virginia, as conclusive evidence of two points, to 
wit: the fact of escape, and that the person named therein 
owed service and labor to the claimant. Mr. Dana said 
that the record was not yet in; that nothing was in the 
case except what had been put in since the case began 
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anew with counsel for the defence, and that such had been 
the ruling of the court, and the understanding on the part 
of the defendant’s counsel. Mr. Parker claimed that it 
was in. The court said the record should be considered 
as in the case, but subject to all objections by counsel. 

A short delay was here allowed, and at 4 P. M. Mr. 
Ellis opened for the defence. He objected to the con- 
stitutionality of the Act of 1850, on the following 
grounds. 

J. It does not provide a trial by jury. 

Il. It prohibits the resort to a Habeas Corpus, and writ 
de homine replegiando, and all other processes known to 
the common law. 

Ill. It undertakes to confer judicial power on a com- 
missioner, who is not a judge, he being neither nominated 
by the President and confirmed by the Senate, nor paid by 
a fixed salary, as required by the Constitution. 

IV. It is a violation of the guaranties against unreason- 
able seizures, and against deprivation of liberty without 
due process of law. 

V. Lastly, because Congress has no power to legislate 
on the subject of the delivery up of persons held to ser- 
vice and labor. ‘ 

The objections to so much of the Act as makes the 
ex parte record conclusive evidence, are, — 

1. That it is an attempt to confer judicial power on a 
State court. 

2. It gives to a record a power. not warranted by the 
Constitution. 

Mr. Ellis then stated that the defendants had evidence 
to show, they thought, conclusively, that the prisoner was 
in Boston at the time that the Anthony Burns named in 
the record was in Richmond, Virginia, and consequently 
that the claimant had made a mistake in identifying the 
man. 

EVIDENCE FOR THE DEFENCE. 

Mr. Ellis called William Jones, (colored). I live in 
South Boston, and have lived there along time. I work 
for the city and the Mattapan Company, and for various 
persons, cleaning and doing various jobs. On the Ist of 
last March I met the prisoner in Washington street, near 
the Commonwealth office. He asked me if I could find 
any work for bim to do. We talked together for some 
time, and I took him home with me. We went about 
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together to get work. Got none of any consequence until 
the 4th, when we went to work for the Mattapan Co., 
in South Boston. He was to wash the windows, and I 
agreed to give him eight cents a window. When we got 
through I gave him one dollar and fifty cents, and he 
thought it was not enough, and went to see the clerk of 
the company about it. I have a memorandum book on 
which is put down the day he came to live with me, 
March Ist, and the day we went to work for the Mattapan 
Co., March 4th. I do not write; Mr. Russell wrote it for 
me. [The book is handed to the defendant’s counsel. | 
Cross-ecramined by Mr. Thomas. Never saw Burns 
before I saw him on Washington street; he spoke to me 
first; don’t recollect the day of the week; about the first 
of the week; I saw him just below the Commonwealth 
office ; he was alone; it was between eleven and twelve 
o’clock ; he had on lightish pants; can’t describe his dress 
more particularly, because it wasn’t my business to exa- 
mine his dress; he had on a lightish coat and cap; he 
asked me if I knew of any one that wanted a man to 
work in a store; I said, What can you do? he said he 
could do most anything; I took him from there to Mr. 
Russell’s shop, and went from there to Mr. Favor’s shop; 
Russell keeps in the next street to Water street; don’t 
know his Christian name; he keeps a boot black shop; 
stayed there five minutes; went from there to Mr. Favor’s 
in Lincoln street, and stayed there three quarters of an 
hour ; then to an apothecary shop under the United States 
Hotel; I went there to fool; I fetched up there; I don’t 
know what Burns went for; I stayed there twenty-five or 
thirty minutes; I next went to Mr. Maddox’s in Essex 
street; he keeps a clothing store; arrived there about two 
o’clock ; had nothing else to do but walk round the city ; 
after leaving Maddox’s came down Washington street ; 
went into Mr. Bell’s, dancing master; he went there with 
me; did’nt remain there half a second, for he wan’t in; 
then went down Washington to Kneeland street, and then 
went home at South Boston; Burns went with me; it was 
night when we arrived home; I had not dined; I eat but 
one meal a day, and have no particular hour for that; it 
was a little cold; there might have been snow on the 
ground, but I don’t recollect; don’t recollect whether it 
snowed or rained; it might have rained twenty times and 
I not notice it; he stayed with me that night, the next 
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night, and the next, and the next; I never expected to see 
this that I see here now; the next morning, after he went 
home with me, he came to the City Hall to see Mr. Gould ; 
don’t know his Christian name; I went to see if there 
were any orders; it was between ten and eleven o’clock ; 
went to get employment for myself; next went to School 
street; then went out on the neck to take a walk, and see 
what I could see; didn’t call on any body but Mr. Gould ; 
next day got up, washed my face and hands; went to the 
Mattapan works; saw Mr. Sawyer, the boss; stayed two 
or three hours; talked with him about the job; went 
home about eleven or twelve; Burns was with me all the 
time; went back to the Mattapan works and commenced 
work at one o’clock ; remained there till night; Burns was 
with me all the time; he helped me clean the windows; next 
morning went back to work with me; he had no trunk; 
worked all day ; next day cleaned windows; never keep the 
run of the weather, or the day of the week; after finishing 
my work at the Mattapan works, went to City Hall to see 
Mr. Gould; Burns went with me; there was no work to be 
done, and we went home then; on the 18th day of March 
went to work at City Hall; he was with me there about 
three times; he made fire under the boiler for me as an 
accommodation ; he stayed with me until the 18th; I left 
him here on the morning of 18th; never put eyes on him 
again until Sunday morning, when I saw him looking out 
of the window of the Court House; I stood on the oppo- 
site side; his head was out of the window; it was near 
twelve o’clock; had been before to the Revere House and 
called on Col. Suttle; went on the Friday previous to see 
Suttle; it was Thursday or Friday; saw a good many 
men besides Suttle; didn’t know any of them; had never 
seen Colonel Suttle any where else; might have seen him 
in Virginia, but I didn’t know him; first heard of the 
arrest of Burns on Thursday ; came into the Police Court 
and the Municipal Court; I heard there was a man arrested, 
and I walked round here and I didn’t believe; one of the 
officers told me of the arrest; I stayed at the Court House 
all night Friday night, me and a watchman together, pro- 
tecting the city property; I employed myself; didn’t come 
into the court Saturday because I couldn’t get in; nobody 
spoke to me about being a witness here; I came here 
because I saw this man looking out of the window ; have 
had no conversation with any body about this matter until 
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yesterday ; I mentioned it to many ; came here this morn- 
ing with Mr. Lawton; went from this court house at half 
past seven o’clock Saturday night, and came back as the 
bells were ringing for church, Sunday morning, and went 
to the Revere House ; was at the meeting in Faneuil Hall, 
and came from there when the meeting broke up; stood in 
Court street until the mob left the square, and then went 
up the square to protect the city property; first heard him 
called Anthony Burns on Thursday ; a man read it from 
the newspaper; I called him John and Jack, or any short 
name that came handy; have not spoken to Mr. Carlton, 
an officer, since Friday or Saturday ; spoke to Mr. Carlton 
in the Marshal’s office; might have passed some words 
with him; didn’t tell him that Burns belonged to Col. 
Suttle ; applied to the Marshal for a permit to see Burns, 
and he said he wouldn’t let his master see him; I didn’t 
say if I saw him I would advise him to go back. 

George H. Drew sworn. Was book-keeper at the 
Mattapan works until 18th of this month. Know Jones 
well. He was employed at the works in the early part of 
March, washing windows, white-washing, &c. I find by 
my cash book that I paid Jones one dollar and fifty cents 
for cleaning windows on the 4th day of March. This is 
the first payment. Afterwards I paid him at intervals until 
the 28th, when I had a final settlement. The work had 
been done several days before the final payment. The 
first work he did was cleaning windows. After that he 
white-washed. Jones had two or three colored men working 
with him. One of them was the prisoner. Have not seen 
the prisoner from the time he worked there till I saw him 
yesterday. When I came in here yesterday I recognized 
him. He seemed to recognize me. He followed me with 
his eyes round the room. After [ had settled with Jones, 
this man came and wished to know how much I paid Jones 
for the windows, and I told him. I have no doubt of the 
identity of the man. 

Cross-eramined by Mr. Parker. I was sent for yester- 
day, and told that I was wanted as a witness here. I came 
and was asked to go in and look at the prisoner. I did so, 
and recognized him. I never noticed the scar on his 
cheek. My desk was so placed that his face was turned 
the other way from me, as it is now. I never noticed the 
wound on his hand. 

James F’. Whittemore. Member of the Common Coun- 
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cil. Reside at South Boston, and was a director of the 
Mattapan works. Went to the West in February, and 
returned home on the 8th of March. Either on that day 
or the next, I went to the works as usual. That is my 
place of business. Saw the prisoner there cleaning win- 
dows with Jones. I then noticed the scar on his cheek, 
and that something was the matter with his right hand. I 
have no doubt of the man. 

Cross-eramined by Mr. Parker. Know it was the 8th 
when I returned, because I left Philadelphia on the 6th. 
I heard yesterday that there was evidence that the prisoner 
was the man that Jones had employed at the works to 
wash windows. I was certain that I should know that 
man if I saw him, so I came here to see if it was right. 
I recognized Burns at once. I stated this to Mr. Putnam. 
The conversation | alluded to was held at the office of Mr. 
Ellis, this morning. I went to the office with Mr. Putnam. 
Did not know what business he went there on. It was 
rumored that an attempt would be made to prove that 
Burns was here before the middle of March, and I supposed 
Mr. Putnam went in there in connection with that business. 
Can’t say from whom I heard this rumor. I was served 
with a notice this morning when in Mr. Ellis’s office. 

Re-examined by Mr. Dana. I am a lieutenant of the 
Pulaski Guards. [I am not under the imputation of being 
either an abolitionist or a free soiler. Am a hunker whig. 

Stephen Maddoz, (colored). Keep a clothing shop at 
72 Essex street ; saw the prisoner at my shop one day in 
the early part of March, with Jones; it was about noon; 
he was there about five minutes ; Jones came in to know 
if I had work for the man; my out-door work is cleaning 
windows, &c., and does not begin until May; remember 
telling him that I should have no out-door work for him 
for two months, the first of May ; that is the way that I fix 
the time; I particularly noticed the marks on Burns’s left 
cheek ; I recognized him to-day without his being pointed 
out to me, ‘ 

Cross-eramined by Mr. Parker. Have been at 72 Essex 
street since August last; before that was in Washington 
street, and carried on the same business; was not born 
here ; did not ask his name when he called on me; Mr. 
Jones did not mention his name; the next time I saw 
Jones I said nothing to him about Burns; I think Burns 
had on lightish clothes when he called with Jones; don’t 
know whether he had an overcoat on; can’t say what I 
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be here, on account of that man who came to my shop; I 
told him I would be here at nine o’clock ; came at eight 
o’clock ; came in with Jones between nine and ten; have 
had no conversation with Mr. Jones about Burns, until he 
told me that I was summoned; talked about it two or three 
minutes; have not talked about it with Jones to-day; I 
spoke to Mr. Ellis about it this morning, in his office ; 
Jones went there with me; I fix the time of Burns being 
in my shop by the fact that I told Mr. Jones that my busy 
time did not commence for two months, which would be 
the first of May; I mean by my outside work, cleaning 
windows, shaking carpets, &c. ; came past the Court House 
on Friday night, after the adjournment of the Faneuil Hall 
meeting; stayed about twenty minutes, then went home ; 
did not see Jones that night ; was. about here half an hour 
on Saturday ; was not here on Sunday. 

William C. Culver sworn. Am a blacksmith, and was 
employed at the Mattapan works in March. Jones and his 
man worked there before we changed our morning hours. 
The change was made April Ist. . 

John Favor. Am a carpenter, and reside in Boston. 
Jones was in my shop in March; had a colored man with 
him. He came to get employment for the man. The 
prisoner is the man. I have no doubt of it. Cannot fix 
the time definitely, but think it was between the Ist and 
5th of March. 

H. N. Gilman. Did teaming for the Mattapan Co. in 
March. Remember the man Jones had with him. Re- 
member a scar on his face. Knew I could identify the 
man. The prisoner is the man. It was early in March, 
near the pay day, which was March Ist. 

Cross-eramined. Perhaps saw him half an hour in all. 

Rufus A. Putnam sworn. Machinist, employed by the 
Mattapan Co. Remember Jones and a colored man work- 
ing there in March. I took my job there in the early part 
of March, before the 10th, and Jones was there when I 
began. Remember it was before the change of hours, 
which was Ist April. 

Cross-eramined by Mr. Parker. Have memoranda 
which enable me to fix the date as before 10th March. It 
was rather cold weather when the windows were cleaned. 
Am sure I began before March 6th, and that it may have 


VOL. VII. —NO,. 1V. —NEW SERIES, 17 











194 The Case of Anthony Burns. 


been before the 3d. Have never seen him since he was 
at South Boston till I saw him here. I went to Mr. Ellis’s 
office this morning by request of Mr. Drew. I went with 
Whittemore. Can’t say whether I asked him to go with 
me. Was never in there before. 

Horace W. Brown. Police officer. I was at work at 
the Mattapan works as a carpenter in February and March. 
I left work on or about the 20th of March. I received 
$1.50 a day, and was paid up to March, and then when 
my work was done, I was paid $29.50, which is about 
twenty days’ work, and would bring my work up to about 
the 20th March. I altered three rooms, and then worked 
on a new building. Worked on the new building about 
ten days before I left the place. The windows were 
cleaned in the old building. While I was at work on the 
old building, Jones and his man were cleaning the windows. 
There were no windows to clean in the new building. 
The prisoner is the man. ‘There is no doubt at all about 
him. 

Cross-eramined. My attention was first called to the 
matter this afternoon. I heard a rumor that this was the 
man who cleaned the windows with Jones, and came here 
of my own accord to see if it was so. The prisoner was 
cleaning windows in my room, and I asked him to clean a 
particular window. Remember the scar on his face. 

THE CLAIMANT CALLED, IN REBUTTAL, 

Cyrus Gould. 1 have charge of the City Hall, was 
about it all the month of March. Jones worked on the 
10th March for me, and on the 16th and 17th he worked 
on the City Building, which my brother has charge of. 
Did not see Burns there with Jones, at all. He had no 
man working with him on the Hall, byt one or two colored 
women. I employed and paid him. 

The court then adjourned to nine o’clock, Wednesday 
morning, May 3lst. 

Wednesday, May 31st. Erastus B. Gould called. 
Have charge of the City Building. Know Jones. Employed 
him to work for me on the 26th March. Employed him at 
no other time in March. He had two women working with 
him, but no man. Never saw Burns about the City Build- 
ing. 

Cross-ecamined. Iam there only mornings and nights. 

Benjamin True. Am one of the men employed by the 
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Marshal to guard the prisoner. Have conversed with him 
a day or two. 

[Evidence of conversations objected to generally, and be- 
cause it was not rebutting. The court said it had considered 
the question since it was argued, and had come to the con- 
clusion that the admissions by the prisoner, made either to 
Col. Suttle or any one else during his confinement, were 
competent testimony. | 

Mr. Dana examines him to see if there was not actual 
duress. 

True resumed. The conversation was in the room 
where he is kept; it was on Friday and Saturday ; there 
are always six men in the room; the door is locked ; at 
first he seemed a little intimidated; never told him it 
would be better for him to go back peaceably; or that it 
would be better for him if he made no trouble ; the keepers 
were not armed until the second night, at the time of the 
attempt to rescue. 

The Commissioner ruled in the evidence. 

True resumed. i conversed with Burns about the 
length of time he had been here. He said he had been 
here about two months, perhaps a little less; nothing else 
was said about the time he had been here. He said he 
had been in Richmond, Va., before that; I never threatened 
him or held out any promises to him; we endeavored to 
treat him well; gave him newspapers, oranges, oyster 
stews and candy when he wished them; he can read and 
write. 

This closed the evidence. 

R. H. Dana, Jr., for the defence, spoke for four hours. 
He made the following points. 

As to the identity. After enumerating several striking 
instances of mistakes in identity, and referring to the fact 
of two discovered mistakes in persons returned as slaves by 
commissioners, he examined and contrasted the evidence 
on each side in this case. The evidence for the defence 
came from numerous witnesses, that for the claimant from 
one, and he testifying under the strongest bias. The 
defendant’s witnesses were mostly strangers and unbiassed. 
On a question of identity, numbers are of importance, be- 
cause each person has a different point of sight, different 
“habits of observation and memory. They are separate 
rays, from distinct sources, all settling on one point. ‘The 
evidence, too, was in great detail, which is inconsistent 
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with the idea of its being concocted. Many of the wit- 
nesses could not be suspected of connivance. Mr. Brent 
adhered to his date, March 20th, and the claimant’s case 
was distinctly and irrevocably put upon the ground that the 
man he claims was in Richmond on the 20th March. 

On the point of identity, all doubts must be removed. 
If there was a reasonable doubt, an intelligent, abiding mis- 
giving of the judicial mind, the prisoner must be dis- 
charged. 

As to the admissions, he argued the general principle 
that the relation of master and slave was such as to 
authorize the court to lay down a general rule that the 
admissions made to an alleged master, by a man in custody, 
on a trial for freedom, were not competent evidence for the 
claimant; if this rule was not accepted, then that there 
was evidence enough of undue influence, promises and 
threats in this case. 

On this point, he said: “The only evidence, in this 
conflict, which can aid your Honor’s judgment, is the 
admission of the prisoner, made to Col. Suttle, on the 
night of the arrest. He was arrested suddenly, on a false 
pretence, coming home at nightfall from his day’s work, 
and hurried into custody, among strange men, in a strange 
place, and suddenly, whether claimed rightfully or claimed 
wrongfully, he saw he was claimed as a slave, and his 
condition burst upon him in a flood of terror. This was at 
night. You saw him, sir, the next day, and you remember 
the state he was then in. You remember his stupefied and 
terrified condition. You remember his hesitation, his timid 
glance about the room, even when looking in the mild face 
of justice. How little your kind words reassured him. 
Sir, the day after the arrest you felt obliged to put off his 
trial two days, because he was not in a condition to know 
or decide what he would do. 

Now, you are called upon to decide his fate upon 
evidence of a few words, merely mumblings of assent or 
dissent, perhaps mere movings of the head, one way or the 
other, construed by Mr. Brent into assent or dissent, to 
questions put to him by Col. Suttle, put to him at the 
moment the terrors of his situation first broke upon him. 
That you have them correctly, you rely on the recollections 
of one man, and that man testifying under incalculable 
bias. If he has misapprehended or misrepresented the 
prisoner in one respect, he may in another. In one respect 
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we know he has. He testified that when Col. Suttle 
asked him if he wished to go back, he understood him to 
say he did. This we know is not true. The prisoner has 
denied it in every form. If he was willing to go back, why 
did they not send to Coffin Pitts’s shop, and tell the 
prisoner that Col. Suttle was at the Revere House, and 
would give.him an opportunity to return? No, sir, they 
lurked about the thievish corners of the streets, and 
measured his height and his scars to see if he answered to 
the record, and seized him by fraud and violence, six men 
of them, and hurried him into bonds and imprisonment. 
Some one hundred hired men, armed, keep him in this 
room, where once Story sat in judgment —now a slave 
pen. One hundred and fifty bayonets of the regulars, and 
fifteen hundred of the militia kaep him without. If all 
that we-see about us is necessary to keep a man who is 
willing to go back, pray sir, what shall we see when 
they shall get hold of a man who is not willing to go 
back ? 

I regret extremely that you did not, sir, adopt the rule 
that in the trial of an issue of freedom, the admissions of 
the alleged slave, made to the man who claims him, while 
in custody, during the trial, should not be received. That 
ruling would have been sustained by reason, and humanity, 
and precedent. Failing that, I hoped the facts of this case 
would show enough of intimidation to throw out the 
evidence. At least, they show enough to deprive it of all 
weight. I have reminded you of his condition the next 
morning. What must it have been then? One of his 
keepers, True, says he was that night a good deal in- 
timidated. Who intimidated him? Do you recollect the 
significant words of Col. Suttle, ‘I make no compromises 
with you! I make you no promises and no threats.” 
This means, “It is according to the course you take now 
that you will be treated when [ get you back. If you put 
me to no trouble and expense, it will be few stripes or no 
stripes. If you do, it will be many stripes.” Was ever 
man more distinctly told it would be better for him if he, 
acquiesced in every thing, yielded every thing, assented to 
every thing? ‘That is what those words, uttered in a tone, 
no doubt, that he well understood, conveyed to his mind. 
But I am wasting words. I know that your Honor will 
give little or no weight to testimony so liable, at all times, 
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to misconception, misrecollection, perversion, and, in this 
case, so cruel to use against such a person under such cir- 
cumstances.” 

He begged the court to draw no unfavorable inference 
from the fact that the prisoner did not give evidence of 
his prior life and condition. Most colored people here, are 
either fugitives themselves, or have a wife, sister or child, 
who would be traced through them. Is it not enongh if he 
defends himself against this claim? Must he hold up him- 
self, and all he has on earth, to the perils of every other ? 
If he is not the man Mr. Brent saw in Richmond on the 
20th of March, what concern is it of ours who else he be? 
If he is not the late slave of Mr. Millspaugh, what concern 
is it of ours whose slave he is, or has been, or he fears 
may be claimed to be? To escape this evil, must he be- 
tray himself to the peril of perhaps a greater and more 
dreaded danger from which he may have fled for his life ? 
Sufficient unto the day is the evil thereof. 

The claimant, after identifying his man beyond a rea- 
sonable doubt, must make out two points — 1. The servi- 
tude ; 2. The escape. On the point of servitude he had 
offered one witness, Mr. Brent. Mr. Brent’s evidence 
showed, affirmatively and conclusively, that Col. Suttle 
was not entitled to the certificate. The alleged slave had 
been leased, by a valid, written lease, accompanied by de- 
livery and possession, to Mr. Millspaugh, of Richmond. 
The proceedings under this statute are sustained as con- 
stitutional solely on the ground that they relate simply to 
the temporary custody and possession, and do not affect 
the general property or title at all. Slaves are chattels by 
the law of Virginia, and the lessee of the chattel, in pos- 
session, has the sole right of custody and control, even 
against the general owner. In case of interpleader here 
between Millspaugh and Suttle, the certificate would go to 
Millspaugh. It also appeared that the slave had been 
mortgaged, and there is no evidence that the mortgage was 
ever cancelled ; so that the only right Col. Suttle has, is a 
mortgaged reversion. 

On the point of escape, the evidence of Mr. Brent 
showed affirmatively that there was no escape. He said 
only that Burns was “missing” from Richmond. Mr. 
Millspaugh, from whose custody he was missing, was 
neither a claimant nor a witness. ‘To constitute an 
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“escape,” Burns must have gone off against the will of 
Millspaugh, and by his own voluntary act. Aves’s case, 
19 Pick. 193; Sims’s ‘case, 7 Cush. 285. The only evi- 
dence throwing light upon the nature of his absence, was 
Mr. Brent’s to his admission, (and if part of the admission 
goes in the whole must go in,) who says he told Col. 
Suttle that he came only by accident, having falleu asleep 
in the vessel. ‘This may not be true, but it binds the 
claimant. 

On the oral evidence, then, the claimant himself proves 
affirmatively that the prisoner did not escape, and that if 
he did, the right to the certificate is not in the claimant. 
To rebut his own case, and establish conclusively the con- 
trary of the proof, he relies on the record produced from 
Virginia 

Mr. Dana admitted that, by the Act of 1850, the record, 
if received, and allowed its full statute weight, was con- 
clusive on the points of title and escape, leaving open only 
the point of identity. But he contended, 

1. Sections 6 and 10 of the Act of 1850 provide for 
distinct proceedings, before different tribunals, ending in 
separate forms of certificate. Section 6 provides for proof 
of title and escape, as well as identity, to be made before 
the Commissioner here, on trial in presence of both parties, 
upon which his judgment is to be satisfied. Section 10 
provides for proof on these points to be made in Virginia, 
ex parte, on which the judgment of the court there is to be 
satisfied, and only provides for the production of the record 
of that judgment, which, being a res adjudicata, is made 
conclusive here. The claimant has chosen to proceed 
under section 6, and having disproved his case, cannot 
unite the two proceedings in one. 

2. The phrase in the statute, that the record shall be 
“conclusive,” only means that it shall not be contradicted 
by proof on the other side. It cannot mean that a claim- 
ant may prove himself not entitled to a certificate, and yet 
claim it by force of the ex parte record. If this were so, 
Col. Suttle might come into court and declare that in point 
of fact he is not the owner, and in point of fact the man 
did not escape, and yet oblige the court to deliver the man 
to him by force of an earlier ex parte record, 

3. The instrument produced is not a record. It is only 
a recital that a record has been made, the record itself not 
appearing. 
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4. It is insufficient, because it does not describe the man 
with “convenient certainty.” The prisoner is a full- 
blooded negro. The record does not say whether he is a 
negro, white, Indian or mulatto. 

On the constitutional question, Mr. Dana said he should 
offer the propositions in the same form in which they were 
cast by Mr. Rantoul in the Sims’ case, and not argue them 
at all, putting them forward only as a continued protest. 

I. That the power which the Commissioner is called 
upon in this procedure to exercise, is a judicial power, and 
one that, if otherwise lawful, can be exercised only by a 
judge of the United States Court, duly appointed, and that 
the Commissioner is not such a judge. 

II. That the procedure in a suit between the claimant 
and captive, involving an alleged right of property on the 
one hand, and the right of personal liberty on the other, 
and that either party, therefore, is entitled to trial by jury; 
and that the law which purports to authorize a delivery of 
the captive to the claimant, denying him the privilege of 
such trial, and which he here claims under judicial process, 
is unconstitutional and void. 

Ill. That the transcript of testimony taken before the 
magistrates of a State Court in Georgia, and of the judg- 
ment thereupon by such magistrates, is incompetent evi- 
dence, Congress having no power to confer upon State 
courts or magistrates judicial authority to determine, cor- 
clusively or otherwise, upon the effect of evidence to be 
used in a suit pending or to be tried in another State, or 
before another tribunal. 

IV. That such evidence is also incompetent ; because 
the captive was not represented at the taking thereof, and 
had no opportunity for cross-examination. 

V. That the statute under which the process is insti- 
tuted, is unconstitutional and void, as not within the 
powers granted to Congress by the Constitution, and be- 
cause it is opposed to the express provisions thereof. 

Mr. Thomas closed for the claimant. He stated the 
nature of the case. The claimant alleged that the defend- 
ant owed him service and labor in the State of Virginia, and 
that he escaped therefrom. He had come here to reclaim 
him. His purpose was to take the man back to the State 
from whence he fled, and only that. The purpose of this 
examination was to procure from the Commissioner a cer- 
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tificate, under his hand and seal, that he had a right to 
transport him back. The certificate conferred no right — 
clothed the claimant with no power that he had not with- 
out it; but was simply a means to facilitate removal, and 
so designed. It was made conclusive against all obstruc- 
tion or interference. It certified the claimant’s right to 
take the person back to Virginia, but no where else ; and 
it had no effect upon his rights when he got back. Its pur- 
pose was then accomplished. 

As a condition to the granting of this certificate, the 
claimant was bound to prove these two facts to the satis- 
faction of the Commissioner. The statute prescribes the 
modes of proof. It might be done by deposition or aflida- 
vit, taken and certified by a judge or commissioner, or by 
parol testimony in the ordinary way, or the claimant might 
go before a court of record, in the State whence the escape 
was made, and make satisfactory proof to such court that 
the person described by him owed him service and labor, 
and escaped ; and if such court made a record of the facts 
so proved, and furnished to the claimant a transcript of such 
record, duly certified, and the claimant produced it before 
this court, the statute says it shall be competent evidence 
and conclusive in this examination of the facts therein 
recited. The claimant might pursue either or all these 
modes of proof as he thought fit; there was nothing incon- 
sistent in either with the others. The claimant in this 
case produced such a record. It was the first piece of testi- 
mony put in by him; and it was conclusive, he maintained, 
of the two material facts. The only question remaining 
was that of identity. Was the defendant the person de- 
scribed in the record ? 

Mr. Thomas contended that this was proved in various 
ways. 1. The defendant answered to the description in 
the record. It would be difficult to find another person 
among the whole colored population of Boston who answer- 
ed that description so well. ‘The concurrence of all these 
marks in another would be extraordinary indeed. 2. There 
was the testimony of Brent, who had known him from a 
boy, for whom he had worked, in whose house he had 
lived, who had hired him out to others, who had been ac- 
customed to see him almost daily, and who saw him often 
down to the time of his leaving. He swears positively, and 
from personal knowledge. 3. The admissions of the de- 
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fendant himself, about which there could be no mistake. 
Brent’s credibility was not denied, and if it were, in what 
he said about these admissions, he was confirmed by others. 
He swore to the conversation on the night of the arrest, 
which showed conclusively that Burns knew both him and: 
Suttle before then, and called them by name. How and 
where, if not in Virginia? 

It was said that Brent was mistaken in the date when 
he last saw Burns in Virginia; and if mistaken in that, he 
might also be mistaken in the identity. But Mr. Thomas 
did not believe he was mistaken in the date, and if he 
were, no inference could be drawn from that that he was 
also mistaken in the identity. The two facts were entirely 
different. Dates were easily mistaken unless connected 
with some particular fact to lead one to take note of them; 
then they are remembered by the fact, and not the fact by 
the date. In the identity of a person whom one had known 
and seen frequently from boyhood to manhood, especially 
one so scarred and marked as this man, one could not well 
be mistaken. Besides, the date was not material. The 
record mentioned no date of escape, but only the fact. 
The complaint, in which alone the 24th was named, was 
of no consequence in this hearing. It was simply the 
foundation for the warrant. The fugitive might be arrest- 
ed without any warrant, and of course without any com- 
plaint. The defendant was not here tried on a charge. 
The testimony of Jones and Maddocks, Mr. Thomas be- 
lieved to be a sheer fabrication, manufactured expressly for 
the occasion, and since the hearing began. Whittemore 
and some of the others he thought were honestly mistaken. 
They had never seen Burns but once, and then never ex- 
pected to see him again, and took no particular notice of 
him. They were told he was the man before they came into 
court, and when they came in they made up their minds 
that he was. The testimony of Brent was worth far more 
than all these. Then there was the fact that no account 
was given of this man before the first of March. ‘This fact 
Mr. Thomas argued at some length. 

Mr. Thomas said he should submit with confidence that 
the claimant had proved his case in three ways, either of 
which would alone be sufficient to entitle him to a certifi- 
cate —neither of which was inconsistent with the others — 
by the record, by the testimony of Brent, and by the ad- 
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missions. They severally show service due, and escape, and 
sufficiently indicate the person. As to the mortgage spoken 
of, the testimony was that it had been handed back, its 
purpose having ceased; and besides, under the record, 
which was conclusive, that was not open to inquiry. As 
to the affidavit of Millspaugh, it could be of no service in 
respect of identity, and if for any other purpose, the record 
was better. As to the constitutionality of the law which 
had been argued at length by the other side, he thought it 
sufficient to say, the statute of 1793, on this subject, had 
been pronounced constitutional by the highest judicial 
tribunal in the country; and this statute of 1850 differed 
from that only in respect to the conclusiveness of the 
record, and in affording some further facilities for removal, 
and had been held to be constitutional by the Supreme Court 
of this State, all the judges concurring, and by every judge 
before whom a case under it had arisen. ‘There he was 
quite willing to leave it. As to the record, Congress, in this 
statute, had merely prescribed a rule in respect of evidence 
in itsown courts. It had simply determined what should be 
competent and what the effect of such evidence in the 
United States tribunals. Massachusetts and other States 
had done the same thing in respect to papers executed by 
commissioners residing in foreign States. There was 
nothing in the statement that under the certificate Burns 
could be sent to Cuba or Brazil. A fugitive slave could 
not be sent coastwise from one slave State to another in 
any vessel of more than forty tons burden without an entry 
being first made at the custom-house. In reply to the 
suggestion that the certificate sent Burns into eternal bond- 
age, Mr. Thomas said, if, when he arrived back in Virginia, 
the laws of that State did not sufficiently guard his rights, 
the fault was not ours. He would have all the rights he 
had before he came away. The laws of that State did, 
however, provide that slaves might institute suits for their 
freedom, and the State paid the expenses of such suits. 

The court: was then adjourned until Friday, June 2d, 
when the Commissioner delivered the following decision. 

DECISION. 

The issue between the parties arises under the U. S. 
Statute of 1850, and for the respondent it is urged that the 
statute is unconstitutional. Whenever this objection is 
made, it becomes necessary to recur to the purpose of the 
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statute. It purports to carry into execution the provision 
of the Constitution which provides for the extradition of 
persons held to service or labor in one State and escaping 
to another. It is applicable, and it is applied alike to bond 
and free —to the apprentice and the slave, and in refer- 
ence to both, its purpose, provisions and processes are the 
same. 

The arrest of the fugitive is a ministerial, and not a 
judicial act, and the nature of the act is not altered by the 
means employed for its accomplishment. When an officer 
arrests a fugitive from justice or a party accused, the officer 
must determine the identity, and use his discretion and 
information for the purpose. When an arrest is made 
under this statute, the means of determining the identity 
are prescribed by the statute; but when the means are 
used and the act done, it is still a ministerial act. The 
statute only substitutes the means it provides for the dis- 
cretion of an arresting officer, and thus gives to the fugitive 
from service a much better protection than a fugitive from 
justice can claim under any law. 

If extradition is the only purpose of the statute and the 
determination of the identity is the only purpose of these 
proceedings under it, it seems to me that the objection of 
unconstitutionality to the statute, because it does not 
furnish a jury trial to the fugitive, is answered; there is no 
provision in the Constitution requiring the identity of the 
person to be arrested should be determined bya jury. It has 
never been claimed for apprentices nor fugitives from 
justice, and if it does not belong to them it does not belong 
to the respondent. 

Aud if extradition is a ministerial act, to substitute in its 
performance, for the discretion of an arresting officer, the 
discretion of a Commissioner instructed by testimony under 
oath, seems scarcely to reach to a grant of judicial power, 
within the meaning of the United States Constitution. 
And it is certain that if the power given to and used by the 
Commissioner of the United States Courts under the statute 
is unconstitutional —then so was the power given to, and 
used by magistrates of counties, cities, and towns, and used 
by the act of 1793. These all were Commissioners of the 
United States—the powers they used under the statute 
were not derived from the laws of their respective States, 
but from the statute of the United States. They were 
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commissioned by that and that alone. They were com- 
missioned by the class instead of individually and by name, 
and in this respect the only difference that I can see be- 
tween the acts of 1793 and 1850 is, that the latter reduced 
the number of appointees, and confined the appointment to 
those who by their professional standing should be compe- 
tent to the performance of their duties, and who bring to 
them the certificates of the highest judicial tribunals of the 
land. 

It is said the statute is unconstitutional, because it gives 
to the record of the Court of Virginia an effect beyond its 
constitutional effect. The first section of the fourth article 
of the Constitution is directory only on the State power 
and as to the State courts, and does not seek to limit the 
control of Congress over the tribunals of the United States 
or the proceedings therein. ‘Then in that article the term 
“records and judicial proceedings” refers to such inter 
partes, and of necessity can have no application to pro- 
ceedings avowedly ex parte. Then if the first section 
includes this record, it expressly declares as to “records 
and judicial proceedings,” that Congress shall prescribe 
“the effect thereof,” and this express power would seem to 
be precisely the power that Congress has used in the statute 
of 1850. 

Other constitutional objections have been urged here, 
which have been adjudged and readjudged by the courts of 
the United States, and of many of the States, and the 
decisions of these tribunals absolve me from considering 
the same questions further than to apply to them the 
determination of the Supreme Court of this State in Sims’s 
case, 7 Cushing, 309, that they “are settled by a course of 
legal decisions which we are bound to respect, and which 
we regard as binding and conclusive on the court.” 

But a special objection has been raised to the record that 
it describes the escape as from the State of Virginia, and 
omits to describe it as into another State in the words and 
substance of the Constitution. But in this the record 
follows the 10th section of the statute of 1850, and the 
context of the section confines its action to cases of escape 
from one State, &c., into another, and is therefore in 
practical action and extent strictly conformable to the Con- 
stitution. 

This statute has been decided to be constitutional by the 
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unanimous opinion of the judges of the Supreme Court of 
Massachusetts on the fullest argument and the matnurest 
deliberation, and to be the law of Massachusetts as well as, 
and because it is, a constitutional law of the United States; 
and the wise words of our revered chief justice in that case, 
7 Cushing, 318, may well be repeated now, and remembered 
always. The chief justice says :— 

“Slavery was not created, established, or perpetuated by 
the Constitution ; it existed before ; it would have existed 
if the Constitution had not been made. The framers of 
the Constitution could not abrogate slavery, or the rights 
claimed under it. ‘They took it as they found it, and 
regulated it to a limited extent. The Constitution, there- 
fore, is not responsible for the origin or continuance of 
slavery — the provision it contains was the best adjustment 
which could be made of conflicting rights and claims, and 
was absolutely necessary to effect what may now be con- 
sidered as the general pacification, by which harmony and 
peace should take the place of violence and war. These 
were the circumstances, and this the spirit in which the 
Constitution was made —the regulation of slavery so far as 
to prohibit States by law from harboring fugitive slaves 
was an essential element in its formation, and the Union 
intended to be established by it was essentially necessary 
to the peace, happiness, and highest prosperity of all the 
States. In this spirit and with these views steadily in 
prospect, it seems to be the duty of all judges and magis- 
trates to expound and apply these provisions in the con- 
stitution and laws of the United States; and in this spirit 
it behooves all persons, bound to obey the laws of the 
United States, to consider and regard them.” 

It is said that the statute, if constitutional, is wicked and 
cruel. The like charges were brought against the Act of 
1793; and C. J. Parker, of Massachusetts, made the 
answer which C. J. Shaw cites and approves, viz. :— 

‘‘ Whether the statute is a harsh one or not, it is not for 
us to determine.” 

It is said that the statute is so cruel and wicked that it 
should not be executed by good men. ‘Then into what 
hands shall its administration fall, and in its administration 
what is to be the protection of the unfortunate men who 
are brought within its operation? Will those who call the 
statute merciless commit it to a merciless judge ¢ 
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If the statute involves that right, which for us makes 
life sweet, and the want of which makes life a misfor- 
tune, shall its administration be confined to those who are 
reckless of that right in others, or ignorant or careless of 
the means given for its legal defence, or dishonest in their 
use? If any men wish this, they are more cruel and wick- 
ed than the statute, for they would strip from the fugitive 
the best security and every alleviation the statute leaves 
him. 

I think the statute is constitutional, as it remains for me 
now to apply it to the facts of the case. 

The facts to be proved by the claimant are three : — 

1. That Anthony Burns owed him service in Virginia. 

2. That Anthony Burns escaped from that service. 

These facts he has proved by the record which the stat- 
ute, sec. 10, declares ‘‘ shall be held and be taken to be full 
and conclusive evidence of the fact of escape, and that the 
service or labor of the person escaping is due to the party in 
such record mentioned.” 

Thus these two facts are removed entirely and absolutely 
from my jurisdiction, and I am entirely and absolutely pre- 
cluded from applying evidence to them. If, therefore, 
there is in the case evidence capable of such application, I 
cannot make it. 

The third fact is the identity of the party before me 
with the Anthony Burns mentioned in the record. 

This identity is the only question I have a right to con- 
sider. ‘T’o this, and to this alone, lam to apply the evi- 
dence ; and the question whether the respondent was in 
Virginia or Massachusetts at a certain time, is material only 
as it is evidence on the point of identity. So the parties 
have used it, and the testimony of the complaint being that 
the Anthony Burns of the record was in Virginia on the 
19th of March last, the evidence of the respondent has been 
offered to show that he was in Massachusetts on or about 
the first of March last, and thereatter till now. 

The testimony of the claimant is from a single witness, 
and he standing in circumstances which would necessarily 
bias the fairest mind — but other imputation than this has 
not been offered against him, and from anything that has 
appeared before me, cannot be. His means of knowledge 
are personal, direct, and qualify him to testify confidently, 
and he has done so. 
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The testimony on the part of the respondent is from 
many witnesses whose integrity is admitted, and to whom 
no imputation of bias can be attached by the evidence in 
the case, and whose means of knowledge are personal and 
direct, but in my opinion less full and complete than that 
of Mr. Brent. 

Then between the testimony of the claimant and re- 
spondent there is a conflict, complete and irreconcilable. 
The question of identity on such a conflict of testimony is 
not unprecedented nor uncommon in judicial proceedings, 
and the trial of Dr. Webster furnished a memorable instance 
of it. 

The question now is, whether there is other evidence in 
this case which will determine this conflict. In every case 
of disputed identity there is one person always whose 
knowledge is perfect and positive, and whose evidence is not 
within the reach of error, and that is the person whose 
identity is questioned, and such evidence this case affords. 
The evidence is of the conversation which took place 
between Burns and the claimant on the night of the arrest. 

When the complainant entered the room where Burns 
was, Burns saluted him, and by his Christian name — 
“How do you do, Master Charles?”’ He saluted Mr. Brent 
also, and by his Christian name — How do you do, Master 
William?” (To the appellation ‘ Master,” I give no 
weight. ) 

Col. Suttle said, “‘How came you here?” Burns said 
an accident had happened to him —that he was working 
down at Roberts’s, on board a vessel — got tired and went 
to sleep, and was carried off in the vessel. 

Mr. S. Anthony, did I ever whip you? 

B. No, sir. 

Mr. S. Did I ever hire you out any where where you 
did not wish to go? 

B. No, sir. 

Mr. S. Have you ever asked me for money that I did 
not give it to you? 

B. No, sir. 

Mr. S. When you were sick did I not prepare you a bed 
in my own house, and put you upon it, and nurse you? 

B. Yes, sir. 

Something was said about going back. He was asked 
if he was willing to go back, and he said — Yes, he was. 
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This was the testimony of Mr. Brent. That a conver- 
sation took place was confirmed by the testimony of Caleb 
Page, who was present, and added the remark that Burns 
said he did not come in Capt. Suow’s vessel. ‘The cross- 
examination of Brent showed that Col. Suttle said —I 
make you no promises, and [ make you no threats.” 

To me this evidence, when applied to the question of 
identity, confirms and establishes the testimony of Mr. Brent 
in its contlict with that offered on the part of the respon- 
dent, and then on the whole testimony my mind is satis- 
fied beyond a reasonable doubt of the identity of the 
respondent with the Anthony Burns named in the record. 

It was objected that this conversation was in the nature 
of admissions, and that too of a man stupefied by circum- 
stances and fear, and these considerations would have 
weight had the admissions been used to establish the truth 
of the matters to which they referred, i. e. the usage — the 
giving of money — nursing, &c.; but they were used for 
no such purpose, but only as evidence in reference to iden- 
tity. Had they been procured by hope or fear, they would 
have been inadmissible ; hut of that 1 considered there was 
no evidence. 

On the law and facts of the case, I consider the claimant 
entitled to the certificate from me which he claims. 

And the Commissioner accordingly gave the following 
certificate. 


Unirep Srates or America, 
Massachusetts District, ss. . 

Whereas Charles F. Suttle of Alexandria, in the State of Virginia, 
merchant, hath produced and exhibited to me the transcript of a record of 
the Circuit Court of the County of Alexandria, in the State of Virginia, 
authenticated by the attestation of the clerk, and of the seal of the said 
courts, by which it appears, that on the tenth day of May last, the said 
Suttle appealed to said court, and made satisfactory proof to the same, 
that one Anthony Burns was held to service and labor by him, the said 
Suttle, in the said State of Virginia; and that the said Anthony escaped 
from the State of Virginia aforesaid; and that this said service and labor 
are still due to him, the said Suttle, the master of the said Anthony; and 
further proved, to the satisfaction of the said court, that the said Anthony 
is a man of dark complexion, about six feet high, with a scar on one of 
his cheeks, and also a sear on the back of tis right hand, and about 
twenty-three or four years of age; and whereas it hath also been proved 
before me, on the oath of a credible witness, that the said Anthony Burns, 
a colored man, now in the custody of Watson Freeman, Esq., Marshal of 
the United States, for the District of Massachusetts aforesaid, on a war- 
rant issued by me for his apprehension, is the same Anthony Burns men- 
tioned and described in the aforesaid transcript of a record, and therein 
certified as owing service and labor to the said Charles F. Suttle, the 
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claimant of the said Burns is authorized to remove him, the said Burns, 
from the State of Massachusetts back to the State of Virginia, pursuant 
to the act of Congress, passed on the 18th day September, a. p. 1850, 
entitled ** an act to amend, and supplementary to ‘an act respecting fugi- 
tives from justice, and persons escaping from the service of their masters,’ 
approved February 12th, one thousand seven hundred and ninety-three.’’ 


Given under my hand and seal at Boston, on this second day of June, in 
the year one thousand eight hundred and fifty-four. 


(Signed) EDWARD G. LORING,  (Seai.) 


One of the Commissioners appointed by the Cireuit Court of the United 
States, for the First Circuit and District of Massachusetts, to take 
bail and affidavits in civil causes. 


To this certificate was appended one by the clerk of 
said Circuit Court, that he was acquainted with the hand- 
writing of E. G. Loring, whose name was subscribed to 
the above; and that his signature thereto was his hand- 
writing ; and that he was at the time of writing the same, 
a Commissioner duly appointed by said court, pursuant to 
the acts of Congress, in cases made and provided “ for the 
more convenient taking of afiidavits and bail in civil 
causes, depending in the Court of the United States.” 
Mr. Suttle made an affidavit befpre an United States Com- 


missioner, Which was in part as follows : 


‘*] have reason to believe and apprehend that said fugitive will be 
rescued from me before he can be taken beyond the limits of this State in 
which he has been arrested, and | therefore request the officer who made the 
arrest, to wit: Watson Freeman, Esq., Unned States Marshal for the 
said district of Massachusetts, to remove the said fugitive to said Alexan- 
dria, in said Virginia, and there to deliver him to me.” 

Burns was accordingly transported on Friday, the 5th of 
June, A. D. 1854, under the guard of a military force to 
the United States revenue cutter Morris, then lying at one 
of the wharves in Boston, and conveyed, under the charge 
of deputies appointed by the Marshal, to Alexandria, Vir- 
ginia, where he was delivered to the claimant. 
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CHARGE OF MR. JUSTICE CURTIS 


TO THE GRAND JURY OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS, DELIVERED 
DURING THE MAY TERM OF 1854, ON THE 7ru OF JUNE. 


The following portions of Judge Curtis’s charge to the Grand Jury 
of the Circuit Court will be read with interest, in connection with the 
foreguing report of the case of Anthony Burns, suggested as it is to be 
presumed they were by the attempt to rescue him from the custody of the 
Marshal. 


CHARGE OF JUDGE CURTIS. 


Tere is another criminal law of the United States to 
which I must call your attention and give you in charge. 
It was enacted on the 13th of April, 1790, and is in the 
following words : — 

“Tf any person shall knowingly or wilfully obstruct, re- 
sist or oppose any officer of the United States in serving 
or attempting to serve or execute any mesne process, or 
warrant, or any rule or order of any of the courts of the 
United States, or any other legal writ or process whatever, 
or shall assault, beat or wound any officer, or other person 
duly authorized, in serving or executing any writ, rule, 
order, process or warrant aforesaid, such person shall, on 
conviction, be imprisoned not exceeding twelve months, 
and fined not exceeding three hundred dollars.” 

You will observe, gentlemen, that this law makes no pro- 
vision for a case where an officer, or other person duly au- 
thorized, is killed by those unlawfully resisting him. That 
is the case of murder, and is left to be tried and punished 
under the laws of the State within whose jurisdiction the 
offence is committed. Over that offence against the laws 
of the State of Massachusetts we have here no jurisdiction. 
It is to be presumed that the duly constituted authorities of 
the State will, in any such case, do their duty, and if the 
crime of niurder has been committed, will prosecute and 
punish all who are guilty. 

Our duty is limited to administering the laws of the 
United States; and by one of those laws, which I have 
read to you, to obstruct, resist, or oppose, or beat, or wound 
any officer of the United States, or other person duly au- 
thorized, in serving or executing any legal process whatso- 
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ever, is an offence against the laws of the United States, 
and is one of the subjects concerning which you are bound 
to inquire. 

It is not material that the same act is an offence both 
against the laws of the United States and of a particular 
State. Under our system of government, the United States 
and the several States are distinct sovereignties, each having 
its own system of criminal law, which it administers in its 
own tribunals ; and the criminal laws of a State can in no 
way affect those of the United States. The offence, there- 
fore, of obstructing legal process of the United States is to 
be inquired of and treated by you as a misdemeanor, under 
the act of Congress which I have quoted, without any re- 
gard to the criminal laws of the State, or the nature of the 
crime nuder those laws. 

This act of Congress is carefully worded, and its mean- 
ing is plain. Nevertheless, there are some terms in it, and 
some rules of law connected with it, which should be ex- 
plained for your guidance. And first, as to the process, the 
execution of which is not to be obstructed. 

The language of the act is very broad. It embraces 
every legal process whatsoever, whether issued by a Court 
in session, or by a judge, or magistrate, or commissioner, 
acting in the due administration of any law of the United 
States. You will probably experience no difficulty in un- 
derstanding and applying this part of the law. 

As to what constitutes an obstruction. It was, many 
years ago, decided by Mr. Justice Washington, that, to 
support an indictment under this law, it was not necessary 
to prove the accused used, or even threatened, active vio- 
lence. Any obstruction to the free action of the officer, or 
his lawful assistants, wilfully placed in his or their way, for 
the purpose of thus obstructing him, or them, is sufficient. 
And it is clear, that, if a multitude of persons should as- 
semble, even in a public highway, with the design to stand 
together and thus prevent the officer from passing freely 
along the way, in the execution of his precept, and the of- 
ficer should thus be hindered or obstructed, this would of 
itself, and without any active violence, be such an obstruc- 
tion as is contemplated by this law. If to this be added, 
use of any active violence, then the officer is not only ob- 
structed, but he is resisted and opposed, and of course the 
offence is complete, for either of them is sufficient to con- 
stitute it. 
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If you should be satisfied that an offence against this 
law has been perpetrated, you will then inquire by whom. 
And this renders it necessary for me to instruct you con- 
cerning the kind and amount of participation which brings 
individuals within the compass of this law. 

And first, all who are present and actually obstruct, resist, 
or oppose, are of course guilty. So are all who are present, 
leagued in the common design, and so situated as to be 
able in case of need to afford assistance to those actually 
engaged, though they do not actually obstruct, resist or op- 
pose. If they are present for the purpose of affording as- 
sistance in obstructing, resisting or opposing the officers, 
and are so situated as to be able, in any event which may 
occur, actually to aid in the common design, though no 
overt act is done by them, they are still guilty under this 
law. The offence defined by this act is a misdemeanor ; 
and it is a rule of law, that whatever participation in a case 
of felony, would render a person guilty, either as a princi- 
pal in the second degree, or as an accessory before the fact, 
does, in a case of misdemeanor, render him guilty as a 
principal ; in misdemeanors all are principals. And there- 
fore, in pursuance of the same rule, not only those who are 
present, but those who, though absent when the offence 
was committed, did procure, counsel, command, or abet 
others to commit the offence, are indictable as principals. 
Such is the law, and it would seem that no just mind could 
doubt its propriety. If persons having influence over others 
use that influence to induce the commission of crime, while 
they themselves remain at a safe distance, that must be 
deemed a very imperfect system of law which allows them 
to escape with impunity. Such is not our law. It treats 
such advice as criminal, and subjects the giver of it to 
punishment according to the nature of the offence to which 
his pernicious counsel has led. If it be a case of felony, 
he is by the common law an accessory before the fact, and 
by the laws of the United States and of this State is 
punishable to the same extent as the principal felon. If it 
be a case of misdemeanor, the adviser is himself a principal 
offender, and is to be indicted and punished as if he him- 
self had done the criminal act. It may be important for 
you to know what, in, point of law, amounts to such an 
advising or counselling another as will be sufficient to con- 
stitute this legal element in the offence. It is laid down 
by high authority that though a mere tacit acquiescence, or 
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words, which amount to a bare permission, will not be suf- 
ficient, yet such a procurement may be, either by direct 
means, as by hire, counsel or command, or indirect, by 
evincing an express liking, approbation or assent to another’s 
criminal design. From the nature of the case the law can 
prescribe only general rules on this subject. My instruc- 
tion to you is, that language, addressed to persons who 
immediately afterwards commit an offence, actually intend- 
ed by the speaker to incite those addressed to commit it, 
and adapted thus to incite them, is such a counselling or 
advising to the crime as the law contemplates, and the per- 
son so inciting others is liable to be indicted as a principal. 

In the case of the Commowealth v. Bowen, 13 Mass. 
359, which was an indictment for counselling another 
to commit suicide, tried in 1816, Chief Justice Parker, in- 
structing the jury, and speaking for the Supreme Court of 
Massachusetts, said : — 

“The government is not bound to prove that Jewett 
would not have hung himself, had Bowen’s counsel never 
reached his ear. The very act of advising to the commis- 
sion of a crime is of itself unlawful. The presumption of 
law is that advice has the influence and effect intended by 
the adviser, unless it is shown to have been otherwise ; as 
that the counsel was received with scoff, or was manifestly 
rejected and ridiculed at the time it was given. It was 
said in the argument that Jewett’s abandoned and depraved 
character furnishes ground to believe that he would have 
committed the act without such advice from Bowen. 
Without doubt he was a hardened and depraved wretch ; 
but it is in man’s nature to revolt at self-destruction. When 
a person is predetermined upon the commission of this 
crime, the seasonable admonitions of a discreet and respect- 
ed friend would probably tend to overthrow his determina- 
tion. On the other hand, the counsel of an unprincipled 
wretch, stating the heroism and courage the self-murderer 
displays, might induce, encourage, and fix the intention, 
and ultimately procure the perpetration of the dreadful 
deed; and if other men would be influenced by such ad- 
vice, the presumption is that Jewett was so influenced. He 
might have been influenced by many powerful motives to 
destroy himself. Still the inducements might have been 
insufficient to procure the actual commission of the act, 
and one word of additional advice might have turned the 
scale.” 
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When applied, as this ruling seems to have been here 
applied, to a case in which the advice was nearly connect- 
ed, in point of time, with the criminal act, it is, in my opin- 
ion, correct. If the advice was intended by the giver to 
stir or incite to a crime, if it was of such a nature as to 
be adapted to have this effect, and the persons incited im- 
mediately afterwards committed that crime, it is a just 
presumption that they were influenced by the advice or 
incitement to commit it. The circumstances, or direct 
proof, may or may not be sufficient to control this presump- 
tion; and whether they are so, can duly be determined in 
each case, upon all its evidence. 

One other rule of law on this subject is necessary to be 
borne in mind. The substantive offence to which the 
advice or incitement applied, must have been committed ; 
and it is for that alone the adviser or procurer is legally 
accountable. ‘Thus, if one should counsel another to res- 
cue one prisoner, and he should rescue another, unless by 
mistake ; or if the incitement was to rescue a prisoner, and 
he commit a larceny, the inciter is not responsible. But it 
need not appear that the precise time, or place, or means 
advised, were used. Thus if one incite A. to murder B., 
but advise him to wait until B. shall be at a certain place 
at noon, and A. murders B. at a different place in the morn- 
ing, the adviser is guilty. So if the incitement be to poi- 
son, and the murderer shoots, or stabs. So if the counsel 
be to beat another, and he is beaten to death, the adviser 
is a murderer; for having incited another to commit an un- 
lawful act, he is responsible for all that ensues upon its 
execution. These illustrations are drawn from cases of 
felonies, because they are the most common in the books, 
and the most striking in themselves ; but the principles on 
which they depend are equally applicable to cases of mis- 
demeanor. In all such cases the real question is, whether 
the accused did procure, counsel, command or abet the sub- 
stautive offence committed. If he did, it is of no import- 
ance that his advice or directions were departed from in 
respect to the time, or place, or precise mode or means of 
committing it. 

Gentlemen — the events which have recently occurred 
in this city, have rendered it my duty to call your attention 
to these rules of law, and to direct you to inquire whether, 
in point of fact, the offence of obstructing process of the 
United States has been committed; if it has, you will pre- 
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sent for trial all such persons as have so participated therein 
as to be guilty of that offence. And you will allow me to 
say to you, that if you or I were to begin to make dis- 
criminations between one law and another, and say this 
we will enforce, and that we will not enforce, we should 
not only violate our oaths, but so far as in us lies, we should 
destroy the liberties of our country, which rest for their 
basis upon the great principle that our country is governed 
by laws, constitutionally enacted, and not by men. 

In one part of our country the extradition of fugitives 
from labor is odious; in another, if we may judge from 
some transactions, the law concerning the extradition of 
fugitives from justice has been deemed not binding; in 
another still, the tariff laws of the United States were con- 
sidered oppressive, and not fit to be enforced. 

Who can fail to see that the government would cease to 
be a government if it were to yield obedience to these local 
opinions? While it stands, all its laws must be faithfully 
executed, or it becomes the mere tool of the strongest fac- 
tion of the place and the hour. If forcible resistance to one 
law should be permitted practically to repeal it, the power 
of the mob would inevitably become one of the constituted 
authorities of the State, to be used against any law or any 
man obnoxious to the interests and passions of the worst 
or most excited part of the community; and the peaceful 
and the weak would be at the mercy of the violent. 

It is the imperative duty of all of us concerned in the 
administration of the laws to see to it that they are firmly, 
impartially and certainly applied to every offence, whether 
a particular law be by us individually approved or disap- 
proved. And it becomes all to remember, that forcible and 
concerted resistance to any law is civil war, which can 
make no progress but through bloodshed, and can have no 
termination but the destruction of the government of our 
country, or the ruin of those engaged in such resistance. 
It is not my province to comment on events which have 
recently happened. They are matters of fact which, so 
far as they are connected with the criminal laws of the 
United States, are for your consideration. I feel no doubt 
that, as good citizens and lovers of our country, and as 
conscientious men, you will well and truly observe and 
keep the oath you have taken, diligently to inquire and 
true presentment make of all crimes and offences against 
the laws of the United States given you in charge. 
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Recent American Decisions. 


District Court of the United States for the District of 
Massachusetis, April, 1854. 
IN ADMIRALTY. 


Porcett v. Lincoun, 


Costs in Admiralty, circumstances under which a proctor may not pros- 
ecute a suit fur, after a settlement without his knowledge by his 
client for damages and costs. 

Tue facts in this case may be gathered from the opinion of 
the court, by 

Spracve, J. This is a libel by a seaman against the mate of 
a vessel for a tort. After the service of the libel the parties 
made a settlement, and the libellant gave to the respondent a 
written discharge of both damage and costs. This was done 
without the knowledge of the proctor for the libellant, who now 
pursues the action to recover in costs his fees and advances, 
which have not been paid or secured to him. 

The circumstances of this case are peculiar, and such as I 
think must prevent the court from decreeing in favor of the claim 
now set up. The process issued was a warrant to arrest. 
Service was made by taking bail, while the respondent was con- 
fined to his bed by illness. A few days afterward, and while 
the respondent was yet confined by severe, and, as it was said at 
the time, dangerous sickness, the libellant, of his own accord, 
went to his lodgings, and there the settlement was made with the 
aid of a friend of the respondent; the libellant representing at 
the time that he had fully paid his proctor. The respondent had 
not seen or consulted counsel, and there is no evidence that he had 
received any notice of the claim, or of the intention to institute a 
suit before the service of process. 

This court does not encourage suits before notice or request, 
even in cases of tort, but prefers that an opportunity for a previ- 
ous settlement should be given. If indeed there be reason to 
apprehend that the party would avoid the service of process, 
which is too often the case, the libellant would be fully justified 
in causing an arrest in the first instance. But here the respon- 
dent could not escape; he was confined to his bed by serious 
illness ; indeed such was his condition, that the only service that 
could have been made upon him was a mere notice by monition, 
had not his friend voluntarily become his bail. 

In Betts’s Practice, p. 10, it is said ‘that in a libel for 
seamen’s wages and a settlement without the knowledge of the 
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proctor, he may be permitted to prosecute the suit for the 
recovery of his costs.” In Benedict's Admiralty, 302, it is said 
‘that this may be done in a case of collusive settlement ;” he 
refers to Betts, and also to Ware’s Reports, 476. The case in 
Ware does not touch this question, but shows that the whole 
settlement may be set aside when improperly obtained. This 
court, in Rees v. The Brig Planet, 4 Law Rep. 353, allowed 
the proctor to proceed and recover his costs after a settlement by 
the parties without his knowledge. That was a suit for wages 
by a minor, and a collusive settlement behind the back of the 
proctor. The right of the libellant to his wages and costs was 
clear, and the respondent had resorted to false representations 
before suit brought, in order to prevent the libellant’s having the 
means to enforce his rights. ‘The case now before the court 
differs from that of the brig Planet, and also from the rules laid 
down by Betts or Benedict. In the first place, this is a suit for 
a tort, in which the damages are indeterminate. In the second 
place, this settlement was not collusive, and such was the situa- 
tion of the respondent that there was more danger of undue 
influence or coercion upon him than upon the libellant. I do not 
mean to decide that a case may not exist in which the court 
would extend this protection to proctors in a cause of damage, 
and even when the settlement was not with intent to defeat the 
proctor of his just claims; but the circumstances of this case are 
such that I do not think it proper to extend the application of 
the rule, so as to decree costs for the benefit of the proctor. 
Libel dismissed, without costs. 
A. O. Allen, for libellant; S. C. Maine, for respondent. 





Supreme Judicial Court of Massachusetis, Suffolk, ss. 
March Term, 1854. 


Epwarp G. Lorine, Jupce or Prosare, v. Tueopnivus P. 
Kenpatt et al. 


Bankrupt — Jurisdiction — Debts provable — Probate Bond, Breach of. 


In a petition in bankruptcy, the petitioner was described according to a form 
of petition prescribed by the District Court of the United States, before 
which the proceedings in bankruptcy were had, as ‘‘ of Boston, in the County 
of Suffolk and State of Massachusetts ;’’ and it was Ae/d, that this was a 
sufficient allegation of residence within the district ; and although the peti- 
tion did not expressly allege that he owed debts not created in consequence 
of a defaleation as a public officer, &c., yet as it was in the form so prescribed, 
and referred to a schedule which did contain debts not fiduciary, it was he/d 
sufficient. 

Where an administrator neglected to return an account within a year, accord- 
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ing to the condition of his bond, but did return an account after that time, 
it was he/d, that the actual allowance of this account, without exceptions, 
especially upon a certificate of its correctness and a request for its allow- 
ance by the parties in interest,‘ was a waiver of the prior breach in not 
rendering an account within a year, and the judge of probate, or other per- 
son suing in his name in a suit on the bond, commenced after such waiver, 
could not have assigned such failure to account within the year as a breach, 
and it was therefore not provable against a surety on the bond under subse- 
quent proceedings in bankruptcy; and furnishing a claim for nominal 
damages only, it would not for that reason be so provable. Nor was the 
bond provable against the surety before breach in any way, even as a ‘* con- 
tingent or uncertain demand ’’ under the fifth section of the bankrupt act. 

Quere, whether it could be proved in case of a clear actual breach, and 

money due from the principal and sureties, whilst the bankrupt proceedings 

against the surety were open and in progress, but no judgment of forfeiture 
on the bond. 

As to the nature of a probate bond, and when and how provable in bankruptcy 
for parties interested. 

Tuts was an action on a bond given by Kendall, admin- 
istrator de bonis non, with the will annexed, of the estate 
of John Whitney, late of Boston, deceased, testate, as prin- 
cipal, and the other defendants as sureties, and dated May 
28, 1838. The writ was dated Jan. 26, 1852, and the de- 
claration alleged various breaches of the bond; among 
them, not accounting within a year, and not accounting 
when cited by the judge of probate in 1851. 

The testator devised all his property to his son, J. W. 
Jr., whom he appointed executor, one third for himself, the 
other two thirds in trust to pay over the net income in 
equal shares to his other son, T. W., and his daughter 
C. M., afterwards by a second marriage, C. P., during life, 
and at their decease ‘the share so devised to go to his or 
her heirs and assigns forever,” with certain discretionary 
powers as to appropriating part of the capital for the benefit 
of T. W. and C. M. By a codicil he directed that “ my 
said trustee shall deduct the sum of $400 from the share 
so devised to him in trust for my daughter C., and cause 
the same to be invested in the name of J. M. M., my grand- 
son, the interest from time to time to be added to the capital, 
and the same to be paid over to my said grandson on his 
arrival at twenty-one years of age.” J. W. gave bond as 
executor, was removed, and Kendall appointed administra- 
tor de bonis non. No appointment of a trustee was made, 
except as stated, and no person ever gave a special bond in 
that capacity. The first and only account rendered by said 
Kendall was allowed March 22d, 1841, as follows: 

**Surrouk, ss. Ata Probate Court, held at Boston, in said county, on 
Monday, the twenty-second day of March, in the year 1841, the foregoing 


1 Quere, did the parties in interest assent. See the statement of the facts, the will, &c. 
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account having been presented for allowance, and notice thereof having 
been given to the parties interested, who have assented thereto, and the 
same having been verified by the oath of the subscriber thereto, and exam- 
ined and considered by the court, it is decreed that the same be allowed. 


WILLARD PHILLIPS, Judge of Probate.” 


And bore the following certificates : 


‘* To the Hon. Willard Phillips, Esq., Judge of Probate for the County of 
Suffolk : 

The undersigned, being the only surviving heirs at law of the within 
named John Whitney, deceased, and with the administrator of the estate 
of their brother, Thomas Whitney, deceased, the only persons interested 
in the estate of said John Whitney, deceased, hereby certify that they have 
examined the within account, and finding the same correct, request your 
Honor to allow and pass the same without further notice to them. 


Boston, 1st March, 1841. JOHN WHITNEY, 
CATHERINE PHILLIPS, 


PATRICK PHILLIPS. 


The undersigned, as administrator of said Thomas Whitney, deceased, 
hereby certifies to the correctness of the within account. 


THEOPHILUS P. KENDALL, Administrator, 
March 7, 1841.’’ 


The administrator charged himself among other items 
with the following: ‘“ Amount taken from the share of 
©. P., and invested agreeably to the will, for the use and 
benefit of her son, J. M. M., $400,” and prayed to be 
allowed “for balance this account to be held in trust for 
the use and benefit of C. P., agreeably to the provisions of 


the will, $1239.23.” 
All the material facts not already stated, may be gathered 


from the opinion of the court. The petition in bankruptcy 
referred to in that opinion, was as follows: 


** Petition by Debtor for benefit of the Act of Congress. 


To the Honorable the Judge of the District Court for the District of Mus- 
sachusetts. 

Respectfully represents A. B., of Boston, in the County of Suffolk, 
and State of Massachusetts, that he is owing debts in h's private right and 
capacity to sundry creditors, a list of whose names and places of residence, 
and the amount due to each, according to the best of his knowledge and 
belief, is contained in the schedule hereunto annexed, marked A., and that 
the annexed schedule, marked B , contains an accurate inventory of his 
property, rights and credits of every name, kind and description, and of the 
location and situation of each and every parcel and portion thereof; that he 
is unable to meet his debts and engagements, and he therefore applies to 
this honorable court for the benefit of the Act of Congress, entitled, 
‘An Act to establish a uniform system of bankruptcy throughout the 
United States,’ and prays that after due proceedings had, he may be 
declared by a decree of the court to be a bankrupt, within the purview of 
the said Act, and upon his compliance with all the requisitions of the said 
Act, and all the orders and directions of the court in the premises, that 
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he may be decreed to have a certificate of discharge from all his debts 
provable uader the said Act, and otherwise entitled to all the benefits 
thereof, (Signed) A. B. 


_ On this sixteenth day of March, A. D. 1842. Sworn to by the peti- 
tioner, 

Before me, E. G. L., Commissioner of the said court, &e. &c.”’ 

C. B. Goodrich, aud George S. Hale, for the plaintiff. 

I. The defendaut’s petition does not aver, that he resided 
in the State or district of Massachusetts; nor that he owed 
debts not created in consequence of a defalcation as a public 
officer, or as executor, administrator, guardian, or trustee, 
&c., and his discharge is therefore void. Bankrupt Act, 5 
U. 8. Laws, 440, 441, sect. L ; Owen on Bankruptcy, Appen- 
dix, Form No. 1; Johnson v. Ball, 15 N. H. 407. 

a. The principle which requires the averment of resi- 
dence, has been recognized by the United States Courts, in 
Bingham v. Cabot, 3 Dall. 382; Abercrombie v. Dupuis, 1 
Cranch, 343; Wood v. Wagner, 2 Ib. 9; Conkling’s Juris- 
diction of the Courts of the U. S. 222. 

b. It must appear from the petition and record, and from 
the allegations on the record, that the court had jurisdic- 
tion. Cox v. Austin, Mass. 8. J.C., Suffolk, March 'T. 1853; 
Parker v. Phillips, 2 Cush. 175; Dearborn v. Keith, 5 Ib. 
224; People v. Bancker, 1 Selden, 106; Castellanos v. 
Jones, Ib. 164. 

c. So in pleading a discharge in bankruptcy. The plea 
must allege every requisite for the jurisdiction, especially 
the facts not here alleged. Sackett v. Andros, 5 Hill, 317; 
Varnum v. Wheeler, | Denio, 331; Maples v. Burnside, lb. 
332; Coates v. Simmons, 4 Barb. Sup. Ct. 403; Seamans v. 
Stoughton, 3 Ib. Ch. 344; Balch, ex parte, 3 McLean, 221. 
And see T'hatcher v. Powell, 6 Wheat. 119; Hickey v. Stew- 
art, 7 How. 750; Wilcox v. Jackson, 13 Peters, 493. 

d. And see further, as to jurisdiction, T'hompson v. 
Thompson, 4 Cush. 132; Peck v. Jenness, 7 How. 613, 
614, cases cited in the argument for the defendant. 

II. The debt now sought to be recovered, if within the 
statute at all as a debt, was created in consequence of a de- 
falcation as administrator, and is therefore not barred by the 
discharge. 

a. The statute protects the debt from discharge, without 
reference to the character and number of those liable, or to 
the person who may be responsible over to others jointly 


liable with him. 
19°® 
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b. The surety owes the same debt as the principal; he 
is surety only as between himself and the principal, and all 
the obligors are principals as to the obligee, until the sure- 
ty’s liability is varied by some act of the obligee relating to 
it, done with knowledge of the relations of the obligors 
among themselves. 

Ill. The damages now claimed and assessed by the 
assessor, were not provable under the proceedings in bank- 
ruptcy, because they are damages assessed for the defalca- 
tion of Kendall, which was subsequent to the petition and 
discharge. 

a. The bond itself was clearly not provable as a debt 
before breach. Dyer v. Cleaveland, 18 Vt. 241; Mann v. 
Houghton, 7 Cush. 592; Sleeper v. Miller, lb. 594, note ; 
Perkins v. Kempland, Wm. Bl. 1106; Murray v. Roiten- 
ham, 6 Johus. Ch. 63. 

b. Nor as a “contingent or uncertain demand.” 

This provision does not apply to a mere liability to a 
future claim —a contingency whether there ever will be a 
claim — but to present existing claims and demands, de- 
pending on a contingency, certainly not to a mere personal 
liability for the performance of covenants, or obligations 
by another person to do or not to do some particular act. 
And this is evident, 

1, From the policy of the law ;— 

2. From the phraseology of the clause in question. Bank- 
rupt Act of 1840, sect. 5. 

3. From a comparison of other parts of the Act. 

4. And so are the cases. Woodard v. Herbert, 24 
Maine, 358; Ellis v. Ham, 28 Ib. 385; Dyer v. Cleave- 
land, 18 Vt. 241; Stinemets v. Atnslee, 4 Denio, 573; 
Abercrombie v. Connor, 10 Ala. 296; Prentiss v. Kingsley, 
10 Barr, 120; Boslerv. Kuhn, 8 W. & 8S. 183; Pogue v. 
Joyner, | English, (Ark ) 241; Bennett v. Bartlett, 6 Cush. 
225; Savory v. Stocking, 4 Ib. 607; McMullen v. Bank 
of Penn Township, 2 Barr, 343; affirmed in Cake v. Lewis, 
8 Ib. 493. 

c. The bankrupt statutes of Great Britain, and the Eng- 
lish decisions upon them, are applicable to the United States 
statutes of bankruptcy. Livermore v. Bagley, 3 Mass. 511; 
Crafts v. Mott, 5 Barb. Sup. Ct. 305; Roosevelt v. Mark, 
6 Johns. Ch. 266, 285; Woodard v. Herbert, 24 Maine, 
358. 

d. And under those statutes and decisions, the present 





Recent American Decisions. 223 


claim was clearly not provable. Marshall, er parte, 1 
Mont. & Ayrt. 118, 145, 731; 3 Dea. & Ch. 120; T'homp- 
son, ex parte, 1 Mont. & B. 219; 2 Dea. & Ch. 126; 
Lancaster Canal Co. ex parte, 1 Mont. Cases, 27; South 
Siaf’ R. Co. v. Burnside, 2 Eng. Law & Eq. R. 418; 
Hankin v. Bennett, 14 lb. 403; Amott v. Holden, 16 Ib. 
142; Lyde v. Mynn, 1 Myline & Keene, 683; 4 Sim. 
505; Boorman v. Nash, 9 B. & C. 145; Yallop v. Abers, 
1 B. & Ad. 698; Clements v. Langley, 5 B. & Ad. 372; 
Barker, ex parte, 9 Ves. 110; Simpson, ex parte, 1 Mont. 
& Ayrt. 541; Johnson v. Compton, 4 Sim. 37. 

e. But it will be said that there was a breach of the 
bonds by not accounting within a year, which made the 
penalty provable. 

To this it is answered, — 

1. A breach of a probate bond cannot exist until judi- 
cially ascertained by the court of probate, and no right of 
action or proof can arise until such adjudication, which 
was not had here until after the petition in bankruptcy, nor 
until some actual damage to the parties in interest. Rev. 
Stat. c. 67, sect. 7—9; lb. c. 70, sect. 2, 6, 1U-—12; Ib. ¢. 
79, sect. 5; Stat. 1841, c. 123, sect. 4; Dawes v. Boyl- 
ston, 9 Mass. 357, 358; Robbins v. Hayward, 16 Ib. 524; 
Coffin v. Jones, 5 Pick. 61; Barton v. White, 21 Lb. 58; 
Paine v. Stone, 10 lb. 75; Dawes v. Head, 3 Ib. 128; 
Paine v. For, 16 Mass. 129; Walker v. Hall, 1 Pick. 20; 
Dawes v. Bell, 4 Mass. 106; Crosse, ex parte, 2 Mont. D. 
& DeG. 308. 

2. The neglect to return an account within a year, if a 
breach, gave no right of action or proof until the judge of 
probate should direct the fund in the administrator’s hands 
to be paid over by him, or should direct a suit on the bond. 
See cases cited under e. 1. Newcomb v. Williams, 9 
Met. 525, 536; Marks, ex parte, 2 Mont. & Ayrt. 521; 
Crosse, ex parte, 2 Mont. D. & DeG, 308, 

4. And if a breach, it was waived by the subsequent 
return of an account, approved and accepted by the court 
and the parties in interest, which amounts to an agree- 
ment by such parties, that the previous default should be 
waived, and no action be maintained on it, nor any proof 
allowed. See Kendall’s account. Paine v. Moffit, 11 
Pick. 496, 499; Hogins v. Arnold, 15 Ib. 259, 263; 
Bond v. Cutler, 10 Mass. 419; Gage v. Gannett, 11 Ib. 
217. 
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5. The damages now sought to be recovered and assessed 
by the assessor, are not for that breach, but a subsequeut 
breach, viz., not accounting when cited in 1851. See the 
declaration, plaintiff’s specification of claim, and defend- 
ant’s set-off, Keudall’s account, of March, 1841, and the 
assessor's report. 

6. The bond is a continuing security, and new breaches 
gave new causes of action, not provable under the pro- 
ceedings in bankruptcy. Taylor v. Young, 3 B. & Ald. 
521; Granger, ex parte, 10 Ves. 351; Amott v. Holden, 
16 Eng. Law & Eq. R. 142; Austin v. Moore, 7 Met. 
116; Nhute v. Taylor, 5 Ib. 61, 67; St. Martin v. War- 
ren, 1B. & Ald. 491; Miller v. Whittenbury, | Camp. 428 ; 
Waldo v. Fobes, 1 Mass. 10; Watkins v. Flanagan, 8 
Moore, 480; Mills v. Auriol, | Hen. Bl. 433. 

7. If necessary, judgment may be entered on the 
counts in the declaration alleging breaches in 1851, and 
a nolle prosequi_entered as to any other counts, or the 
declaration may be amended by striking out such other 
counts. 

8. The English cases allowing proof of bonds in case 
of a single breach, do not apply to our probate bonds, nor 
to any continuing security for collateral acts, of which 
there may be successive breaches, the damages by which 
are uncertain, but only when the whole amount to become 
due is computable and ascertainable. Taylor v. Young, 
3 B. & Ald. 521; Alsop v. Prince, 1 Doug. 160, 3d ed. 
and cases in notes. 

IV. The damages by such breach, (or any other,) were 
damages for a failure to fulfil a covenant or obligation for 
the doing of a certain act, aud were unliquidated and inca- 
pable of valuation or proof in bankruptcy. This is cer- 
tainly the case as to breaches not occurring before the 
petition, and such damages could be liquidated and ascer- 
tained only by the judge of probate, or by a jury or an 
assessor, under the direction of the Supreme Court acting 
as a court of probate Ulterson v. Vernon, 4 'T. R. 570; 
3 Ib. 547; Bannister v. Scott, 6 Ib. 489; Hammond v. 
Toulmin, 7 lb. 612; Boorman v. Nash, 9 B. & C. 145; 
Atwood v. Partridge, 4 Bing. 209; Tindal, ex parte, 8 
Ib. 402; Brown v. Lee, 6 B. & C. 689; Jameson v. 
Campbell, 5 B. & Ald. 250; Sloman v. Waller, 1 Bro. 
C. C. 418; Crosse, ex parte, St. Murtin v. Warren, Miller 
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v. Whittenbury, supra; Green v. Bicknell, 8 Ad. & El. 
701; Goddard v. Vanderheyden, 3 Wils. 272. 

S. Bartlett, and Geo. W. Minns, for the defendant. See 
Rev. Stat. ch. 70, § 6, § 10, cl. 4, and § 11, as applicable 
to this action. 

1. The bond is dated May 28, 1838. It was broken at 
the expiration of a year from that date, by the administra- 
tor’s not having rendered an account within one year. 
The defendant A. B., on the 18th of October, 1842, was 
discharged from all debts owing by him on the 16th of 
March, 1842. 

2. The claim against him on this bond could have been 
proved against him in bankruptcy, and his certificate is a 
bar to this action. United States Bankrupt Act, Stat, 1841, 
ch. 9, §§ 4, 5, 7, U. S. Stat. at Large, p. 440, 441, 445, 
446; Jameson v. Blowers, 5 Barb. 686; Campbell v. Per- 
kins, 16 Law Rep. 231; Hatton v. Npeyer, 1 Johns. 37 ; 
Boyd v. Vanderkemp, | Barb. Ch. 273 ; Dyer v. Cleaveland, 
8 Verm. 245; Rev. Stat. of Verm. ch. 25, § 42; United 
States v. Davis, 3 McLean, 484; Dusar v. Murgatroyd, 
1 Wash. C. C. 17, and notes; Utterson v. Vernon, 3 T. R. 
539; Clinton v. Norton, 1 Johns. 375; Mace v. Wells, 7 
How. 275; Fullwood v. Bashfield, 14 Penn. 90. 

3. The petition was in the form prescribed by the statute 
and by the rule of the district court, and therefore suffi- 
cient. 

On the question of the correctness of the form of the 
petition, see Morse v. Cloyes, 11 Barb. Sup. Ct. LOU; King 
v. Deitz, 12 Penn. 156; Bankrupt Act, § 6. 

4. J. W., Jr., was appointed trustee by the will, and also 
executor. He gave bonds as executor and none as trustee, 
and was removed from the office of executor but not from 
that of trustee, and Kendall was appointed administrator de 
bonis non in his place, but not trustee. 

Kendall did not succeed W. as trustee, and had nothing 
to do with the real estate. Had he with the trust property 
at all? 

On stating his account, there appeared a certain sum, 
$1229.23, belonging to C. P., and $400 belonging to J. M., 
which he was bound to pay to any trustee, and this was a 
debt due at once on stating the account, and provable in 
bankruptcy against the defendant, A. B. Ha/l v. Cushing, 
9 Pick. 395; Dow v. Wainwright, 13 Ib. 328; Rev. 
Stat. ch. 63, § 7, ch. 69, §§ 1, 2, 7, 9. 
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Suaw, C. J.—This is an action of debt on a probate 
bond, given by said Kendall as principal, and by the 
other defendants as sureties, upon the appointment of said 
Kendall as administrator de bonis non, with the will annexed, 
of the estate of John Whitney. The estate had been par- 
tially administered by the executor named by the testator, 
who was removed and Kendall thereupon was appointed 
administrator de bonis non, and executed the bond in ques- 
tion to John Heard, predecessor of the plaintiff in the 
office of judge of probate ; and this bond is now sued by 
the plaintiff as his successor. 

The parties having been defaulted, the case has been 
referred to an assessor, to examine the accounts, and report 
for what sum execution should be awarded; and the only 
question now brought before the court, the same having 
been reserved by consent notwithstanding the default is, 
whether A. B., one of the sureties, is liable, or whether he 
has not a good defence under a certificate of discharge in 
bankruptcy. 

The bond was dated May 28, 1838, with the condition 
in the usual form required by law. 

The defendant A. B. applied by petition to the district 
court of the United States on the Ith of March, 1842, to be 
declared a bankrupt, under the bankrupt law of the United 
States, passed August 1841, which petition, after due notice, 
was allowed, he was declared a bankrupt, and the usual 
course of proceedings had thereon, and on the L8th of Octo- 
ber, 1842, he received a certificate of discharge in the usual 
form, of and from all his debts, owing by him, on the 16th 
of March preceding. Some objections are taken to the 
validity of this discharge, for want of jurisdiction of the 
court. 

1. It is contended that it must appear that the bankrupt 
resides in the district where he applies, and that it should 
be distinctly averred in the petition that he resided in the 
district of Massachusetts. 

Here he is described as A. B. of Boston, in the County 
of Suffolk and State of Massachusetts, and we may 
judicially take notice, that this is within the district 
of Massachusetts. Besides, the act itself, § 6, gives the 
district court in each district, anthority to prescribe suitable 
rules, regulations and forms of proceeding, and in execut- 
ing this duty, the court is enjoined to make them as simple 
and brief as practicable. It is found that this petition was 
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in the form prescribed by the court for this district. 
This objection is overruled. 

2. Another exception is, that the petitioner did not state 
that he owed debts, not created in consequence of defalca- 
tion as a public officer, or as executor, administrator, guar- 
dian or trustee, or acting in other fiduciary capacity ; and 
therefore that there was not enough stated in the petition 
to bring the case within the statute, and give the district 
court jurisdiction. 

But we think this objection cannot prevail. Aguin allud- 
ing to the above cited authority respecting rules, regula- 
tions and forms, requiring them to be brief, ard to the fact 
that this petition pursued the prescribed form, we may add, 
that by the petition itself a list of the debts was made 
part of it, and by the list, it appears, that he did owe a 
large amount of debts not fiduciary, and so on the whole 
petition enough was stated to bring the case within the 
bankrupt law. The bankrupt is bound to show on his 
schedule the nature of his debts, at least so far as to enable 
the court to take jurisdiction of them. Chapman v. F'or- 
syth, 2 How. 209. 

We are then to consider whether this certificate is a bar 
to the debt or demand sued for in this action. The dis- 
charge, as we have seen, is of all debts due on the 16th 
of March, 1842, and the question is, whether it is a har to 
this action on a probate bond, of a date prior to such dis- 
charge. 

A probate bond under the law of Massachusetts, is a 
security and obligation of a peculiar character, given by an 
officer, charged by !aw with a duty and trust of a various 
and miscellaneous character, usually given in a round sum, 
with condition to perform the duties of such trust. ‘This 
condition, though expressed in few words, fiom its very 
generality embraces a great variety of acts, to continue for 
a series of years, in which a great variety of persons may 
have interests as creditors, legatees, distributees, annui- 
tants, wards, minors, married women and others. It is 
given to the judge of probate, not in his personal, but in his 
official capacity, as trustee for all persons beneficially inter- 
ested, and on his decease, it passes to his successors in office, 
not to his personal representatives. It is obviously, there- 
fore, a continuing obligation, of which there may be various 
and successive breaches. When put in suit, it must be in 
the name of the judge of probate, and judgment is rendered 
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for the entire penalty, and execution may be awarded accord- 
ing to circumstances, and upon particular breaches averred 
and proved in favor of certain individuals, as judgment 
creditors, creditors whose debts have been allowed under a 
commission of insolvency and payment of a dividend de- 
creed thereon, or distributees whose claims are ascertained 
by a probate decree of distribution, or to the judge of pro- 
bate himself, for the general benefit. In case these various 
awards of execution do not exhaust the whole penalty, the 
judgment for the residue stands as a security for any other 
breach, which may at any time afterwards occur, to be sued 
for by a scire facias, either for the benefit of a party entitled 
to claim in his own right, or by the judge of probate, as 
trustee for others. 

We have thus far spoken of the liability created by a 
probate bond, as it affects both the principal and sureties. 
The administrator himself may be subject to various suits, 
by action or scire factas ; but the only liability of the surety 
is on the bond, and the only cause of action upon that lia- 
bility, is the action to be commenced and prosecuted in the 
name of the judge of probate. 

In order, therefore, to see whether the bankrupt was 
discharged by his certificate from his obligations as surety 
on this probate bond, we must see whether there was 
any debt or claim which might have been proved, under 
the commission of bankruptcy, against the surety. 

An administrator with the will annexed, is to give a like 
bond with an executor, and the executor is to give bond 
amongst other things, to render an account within one year. 
Rev. Stat. c. 63, § 8, and §2, clause 3. And in this case the 
facts show, that no account was rendered by the adminis- 
trator within one year, and so it is contended there was a 
breach of the bond. 

If it were so, it may be answered, that such a breach 
would be merely formal, would furnish a claim for nominal 
damages only, and so wouid not be a debt provable against 
a surety in bankruptcy. 

But we think there is, upon the facts, a better answer, 
which is, that such breach was waived before any claim 
against the bankrupt’s estate could be made. The bond 
was given May 28, 1838, and the year expired May 28th, 
1839. The first and only account rendered by the admin- 
istrator bears no date, but the certificate of approval by the 
parties interested is dated March Ist, and the account was 
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allowed and passed at a probate court on the 22d of March, 
184l. The actual allowance of this account, without ex- 
ceptions, especially upon the certificate of its correctness, and 
a request for its allowance, by the’ parties in interest, was a 
waiver of the prior breach in not rendering an account 
within a year, and the judge of probate, or other person 
suing in his name, in a suit on the bond commenced after 
such waiver, could not have assigned such failure to account 
within the year, as a breach. 

The case then was that of a subsisting, outstanding, 
unbroken bond, on which the bankrupt stood as surety, 
conditioned for the performance of duties created by law, 
by an administrator having the means in his power to per- 
form all those duties, for he could be no further liable than 
he had assets to meet such liability. It was, therefore, in 
legal effect, a bond conditioned for the fidelity of an officer 
appointed by law, to discharge plain and well-defined 
duties. Such an existing obligation, we think, can in no 
just sense be considered a debt either tn presenti or in futuro. 
It may, in case of any future breach, be the foundation of 
a debt; but any claim arising from it in the nature of a 
debt, will arise from the breach, and not from the mere 
existence of the obligation. 

Nor can this come under the head of contingent claims, 
as expressed in the fifth section. This applies, either to 
the case of debts tn presenti, and such as will become due 
by lapse of time only, or, if contingent, such as those of 
indorsers, sureties, bail, &c. When these debts become ab- 
solute, such creditors shall have a right to prove, and have 
them allowed. This manifestly applies to all that class of 
contingent liabilities where a possible or contingent liabil- 
ity exists at the time of the filing of the petition, and 
where such contingency has happened, and the contingent 
liability has become an absolute debt, as where an indorser 
or surety has paid the debt of his principal, and thereby 
become his creditor, in season to enable such creditor to 
prove his debt, or before the time for offering proof has 
passed, and the settlement of the estate been closed, and 
the funds distributed. The case presupposes that payment 
by the surety has been made, and so the debt become ab- 
solute. 

The effect of the discharge is expressed more than once 
in the act, with some slight difference in the language used. 
The provision in section four is, that “ Every bankrupt who 
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shall surrender, &c. shall be entitled to a full discharge 
from all his debts.” In another part of the same section 
it is declared, that “Such certificate when duly granted, 
shall in all courts of justice be deemed a full and complete 
discharge of all debts, contracts and other engagements of 
such bankrupt, provable under this act.” Here, although 
the phraseology slightly varies, the effect is the same. It 
is true the terms “contracts and engagements”’ are used, 
yet they are contracts and engagements provable, and 
therefore contracts and engagements upon which there is 
some debt payable presently or hereafter, or some claim or 
demand for money upon which the holcer can come into 
competition with other creditors, and justly claim, part 
passu with them, an equal distribution of the effects of a 
common debtor. Taken, therefore, in connection with 
other provisions, and the general purposes and tenor of the 
act, the discharge cannot extend to contracts upon which 
no claim can be now founded, and in regard to which there 
is no reason to presume that any demand for money will 
ever exist. 

The actual breach upon which the condition of this bond 
afterwards became forfeited, took place ten years after, 
when the administrator, upon being cited, failed to ap- 
pear and render an account, and thereupon a cause of action 
accrued. ‘To this, the court are of opinion, that the de- 
fendant Lawrence’s discharge in bankruptcy in 1842, is no 
bar. 

Thus far we have treated a probate bond as if it were a 
common law security, held by the judge of probate, 
which in case of a breach of condition, he may have an 
action upon, or prove in a proceeding under the jurisdiction 
of the United States courts. But we have very great 
doubts whether it could ever be so treated or used, in case 
there had been a clear, actual breach of the condition, and 
money due from the principal and sureties, whilst the 
bankrupt proceedings against the surety were open and 
in progress, but no judgment of forfeiture on the bond. 
We have already said that a probate bond is an obligation 
of a peculiar character. We may add, it is not only provi- 
ded for by the statute, but its legal effect, the mode in 
which it is to be used and prosecuted, the rights of parties to 
be secured by it, are all regulated by the statute. It is 
filed in the probate office for the benefit of all persons in- 
terested ; suits may be brought upon it by certain creditors 
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and distributees whose claims have been liquidated and as- 
certained by judicial decision, without application to the 
judge of probate. Rev. Stat. c. 70, §§ 3, 4, 5,6. In all 
other cases application is to be made by a party interested, 
to the judge of probate for leave to sue the bond; if 
granted, such applicant indorses the writ, and becomes per- 
sonally liable for costs, if he fail in the suit. The suit must 
be brought originally in the Supreme Judicial Court, and in 
the same county, in the probate court of which the bond 
istaken. Either then, the bond before suit, or the judgment 
for the penalty rendered afterwards stands open and acces- 
sible to all persons, for whose benefit the law directs it to 
be taken, and for whom it is to stand as a security. And 
each of such parties may have a writ of scire facias in his 
own name, to recover part of said penal sum to his own 
use. Such a bond, therefore, has very few of the charac- 
teristics of a writing obligatory at common law, either as 
to parties, legal operation or remedies, the objects to be ob- 
tained, or the mode of obtaining them. 

After judgment in the tribunal which alone has jurisdic- 
tion of a probate bond, where the liability both of prin- 
cipal and sureties is ascertained and fixed by a judgment 
for the penalty, and certain individuals in their own right, 
or the judge of probate, as trustee for others, have acquired 
a right to claim particular amounts, we are not prepared to 
say that such claims might not, in case of the bankruptcy 
of the surety or even of the principal, be laid before the 
commissioner and proved ; the evidence in such case, 
being the judgment in a court of competent and exclusive 
jurisdiction, and the awards of execution under it. But 
until a judgment on the probate bond, there appear to be 
strong reasons why such a bond cannot be deemed a debt, 
which could be proved, and if so, the liability of the sure- 
ty for this reason also, is not barred by his certificate of 
discharge in bankruptcy. 
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Supreme Judicial Court of Massachusetts, Suffolk, ss., March 
Term, 1854. 


Agency — See Evidence. 

Contract — See Shipping. 

Coroner — See Habeas Corpus. 

Damages — See Way. 

Deed — See Way. 

Evidence, as to Signatures — Agency. Trover for a promissory note 
payable to the order of the plaintiff's insolvent, G. L., purporting 
to be indorsed by said L., on the ground that it had never legally 
passed out of L.'s hands by indorsement or otherwise. Defence, that 
it had so passed either by L.’s indorsement or by an indorsement 
in which his name was used by his authority, and a delivery authorized 
by him, in payment of a debt to a person from whom the defend- 
ants received it, when not due, in the usual course of business, for 
a valuable consideration, without notice, in and good faith. Evidence was 
offered that one W., at the time he indorsed L.’s name on a certain draft 
discounted by the witness, stated that he had authority from L. to sign his 
name, but A¢/d inadmissible. One witness testified that as he was one day 
standing at the door of No. 111 Stare Street (the number of L.'s place of 
business), he saw L. sitting in a boggy in the street in front of said store ; 
that W. his clerk handed some papers to him, and held an inkstand, and gave 
La pen as if to have him write something on the paper. L. took a check- 
book as he sat in the buggy and placed it on his hat, and rested said papers 
on it, and as witness supposed, wrote on them. What L. wrote, if anything, 
witness was not near enough to see, and could not say; but afier L. went 
away, witness said that he (witness) went up with W. into the counting 
room, and W. had there some signed and indorsed notes; ‘* the same,’’ the 
witness said, **that were handed back to W.’’ On this evidence the 
defendants proposed to ask the witness whether L.’s name on the note in 
controversy was his genuine signature ; held, that the witness was not com- 
petent to testify as to the genuineness of the signature ; that before being 
introduced to testify as to the genuineness of a cuntroverted signature from 
his knowledge of the handwriting of the party, a witness ought, beyond 
all question, to have seen the party write. or be conversant with his aeknow- 
ledged signature. So a witness was held incompetent for that purpose 
who was teller of a bank, and testified that L. kept a deposit account with 
the bank, and that he (witness) had seen and taken at the bank a large 
number of checks, purporting to be drawn by L., though he had not seen 
him write, inasmuch as it appeared that the genuineness of those drafts 
was alike in question, and was shown by the evidence in the case to be 
directly involved in the issue as to the note in controversy in the present suit, 
both being alleged to have been written by W. and not by L. Buttestimony 
that the signature on the back of the note in controversy was the signature 
upon which L.'s business had been transacted in 1849 and the early part of 
1850, the period immediately preceding and subsequent to the date of this in- 
dorsement. was held admissible to prove that there was a valid transfer of the 
note, either by his own signature or by a signature recognized and adopted 
by him, and if the signature on the note was in the same handwriting that 
L. had adopted as his in his usual business transactions, it was he/d compe- 





Abstracts of Recent American Decisions. 233 


tent for the defendant to show that fact. Held further, that if the jury 
found the fact to be that the note in controversy was passed by W. to an 
other party in payment of a debi of G. L., and that the fact of such trans- 
fer of the note for that purpose, with all the circumstances connected with 
the transaction, became known to L., it would be L.’s duty, in a reasonable 
time after notice came to him of that fact, to repudiate the transaction, and 
disavow the act of W. as unauthorized ; and if he failed so to do, he would 
virtually ratify and adopt the act of W., his professed agent, and be bound 
by it. — Brigham et al. Assignees v. Peters. 

Fraud— See Poor Debtor. 

Ha'was Corpus — Jurisdiction — Coroner — Sheriff — Warrant. Habeas 
Corpus by T. A., sheriff of N. county, alleged to be imprisoned and 
unlawfully detained by R. V., coroner of said county. The return te 
the writ of habeas corpus set forth as the cause of the imprisonment and 
detention, a mittimus issued by a justice of the peace for said county, 
reciting certain proceedings had befure him on the complaint of one C., 
charging A. with selling intoxicating liquors contrary to the provisions of 
Stat. 1852, c. 322, §7, an adjudication that he was guilty of the offence 
charged, and a judgment of said justice that he pay a five of ten dollars 
and custs of prosecution, and give bond in $1000 not 10 violate within one 
year any law of the Commonwealth concerning the sale of spirituous or in- 
toxicating liquors ; that said A. refused to comply with said order, and ‘*it is 
therefore ordered by me that the said Adams be committed to the common 
jail in Dedham, in said county of Norfolk, there to remain until he comply 
with the foregoing order, or be discharged by due course of law, and you 
the said keeper [of the jail] are hereby commanded to receive the said 
Adams into your custody in said jail, and him safely keep until he shall 
comply with said order.’’ It appeared that on the trial of said complaint, 
the petitioner offered evidence in defence, that the sale of liquers com- 
plained of was made by him as sheriff on an execution: Held, that the court 
would not in this collateral way review the case tried before the justice, 
and reverse a decision made by him in a matter within his jurisdiction. 
The fact of his authority to receive and act upon such complaint, and 
to issue a warrant, or to hear the case and adjudicate thereon, 
might all properly be raised on the hearing of this Aabeas corpus, but 
it was not open to the petitioner to call in question in this court 
the correctness of the decision of the justice as to the sufficiency of 
the evidence offered to sustain the complaint, or the legal effect that 
should have been given to the evidence in the defence, or to show 
that if there had been a proper application of the law to his case he 
would have been acquitted. The error of the justice, if any, in deciding on 
the sufficiency of the evidence, or as to the law applicable to the facts, was 
to be corrected by an appeal to the Court ot Common Pleas, and by excep- 
tions to its decisions on matters of law to this court, and if the justice had 
jurisdiction of the matter of case he was to determine, though his judg- 
ments be erroneous, yet it must stand good until reversed by due proceed- 
ings in some higher court instituted for that purpose, and was not to be 
exainined collaterally, as it would be in a proceeding under a writ of habeas 
corpus ‘That here the justice appeared on the record to have had jurisdic- 
tion of the matter, and the office of the petitioner did not entitle him to 
have the error of the justice, if any, acting within his jurisdiction, in decid- 
ing in relation to acts alleged to be dune by him virtute officit, corrected 
in this summary manner. Held further, that the coroner of the county was a 
competent officer to serve such warrant, and that the term precepts used in 
the statute, conferring powers on him when the sheriff is a party or inter- 
ested, (Rev. Stat. c. 11, §97,) includes criminal as well as civil processes. 
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But it was further held, that the mi/fimus in this case being a mandate to 
the coroner to commit the sheriff to the jail of his own county uf which the 
sheriff himself had the custody and control. was an invalid warrant, as no 
effect could be given to such an order, or the party held in custody as his 
own prisoner; and such bemg the ease, the law would not justify his impris- 
onment for the purpose of carrying him to the jail, and the warrant to that 
effect was invalid; and the petitioner's imprisonment and detention ap- 
pearing to be solely by virtue of this mittimus, that he was wrongfully 
detained in custody by the coroner, and entitled to be discharged.— Thomas 
Adams’ Case. 

Insolvent Debtor — See Trustee Process. 

Jurisdiction — See Habeas Corpus. 

Jury — See Verdict. 

Lovery Stable — See Statute. 

Master — See Shipping. 

Mechanics’ Lien — Stat. 1851, ¢. 343. Where H. held a bond from the 
owner of land which entitled him, on the performance of certain contracts 
to the conveyances thereof, and A. contracted with him to build certain 
houses on the land, and M. performed Jabor on the houses, under a con- 
tract with A., to whom a deed of the land was afterwards delivered ; it 
was /vl/, that M. had no hen on the land under the Mechanics’ Lien law, 
Stat 1851, c. 343. — Metcalf vy. Hunnewell. 

New Trial — See Practice. 

Poor Debtor —- Charge of Fraud against. Appeal from two justices 
of the queram on certain charges of fraud against the defendant H., on 
his application to take the poor debtor's oath. Rev. Stat. e. 98, §§ 27-37. 
It was here charged ** that at the time the debt was contracted tor which 
the said H. was committed, he did not intend to pay the same,”’ and that 
** he contracted said debt having no intention to pay the same, and having 
no expectation that it would be paid.” 

The statute provices, that the charges made ‘ shall be substantially the 
following, or some of them.’’? The fourth charge allowed is, ** Fourthly, 
if the action was founded on contract, that the debtor contracted the debt 
with au intention not to pay the same.’’ Held, on a motion in arrest of 
judgment, that the 22d section of St. 1852, e. 312, in regard to motions in 
arrest of judgment applied to the ** actions’? at law which are the subject 
of the preceding sections of that chapter, and not to this case, and that not 
intending to pay was not the same within this statute as intending not to 
pay. and that the charye here made was not a charge of any act of fraud 
specified in ¢. 98, and judgment was arrested. — Chamberlain v. Hoogs. 

Practice — New Trial — Indorsement of Writ — Statute 1844, c. 162. 
Where an action in which the ad damnum was over $600, had been twice 
tried in the Court of Common Pleas, and buth parties were desirous that 
it should be tried the third time, certain exceptions having been sustained, 
in the Supreme Court, it was Ae/d, that the case could not be then re- 
moved to that court by consent of parties under Stat. 1844, c. 162 ; and the 
application to have it tried there being therefore at the discretion of the 
court, and as they were of opinion that it was a suitable case for trial be- 
low, and as an earlier trial could be had there, it was ordered that the new 
trial should take place in the Common Pleas. In the same case a motion 
was made for an indorser, on the ground that one of the plaintiffs had 
deceased, and the other had gone to California, which facts had first come 
to the defendant's knowledge at the current term. The motwn was re- 
sisted, on the ground that it was not made at the first term afier the oc- 
currence of the facts relied on. The court were of opinion that where the 
plaintiffs reinoved out uf that State while an action was pending, it was 
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clearly within the policy of the law that an indorser should be required, 
and ordered the writ to be indorsed. — Smith v. Castles. 

Sheriff — See Habeas Corpus. 

Shipping — Master — Contract. Contract for one quarter part of the 
earnings of the ‘brig G.; ‘T. owned one quarter of the brig, and 
his interest was attached in Maine, and a bond given by the plaintiff 
to dissolve the attachment. ‘The defendant sailed her on shares as 
master, and he gave a written agreement to pay over all the earn- 
ings on account of one T.’s said interest to the plaintiffs, or C. and F, 
their assiguees. The plaintiffs made ademand for the sums sued for on 
the defendant, who had previously contracted debts on account of the vessel, 
which were charged tothe ** Brig Galena and owners’ by the creditors, to 
an amount greater than the sum claimed by the plaintiffs, which remained 
unpaid at the commencement of the action. He/d, that as he was person- 
ally lable for such debts while they were outstanding, he could not be 
required to pay over the money in his hands which might be needed to dis- 
charge them. — Call v. Richards. 

Statute — Livery Stable. ‘Tort for the penalties given by Stat. 1810, e. 
124, entitled **An Act to prevent livery stables from being erected on cer- 
tain places in the ‘Town of Buston.”’ ‘The defendants, in Nov. 1850, 
opened a stable in Boston at the corner of Essex Street and Brimmer Place, 
in which the plaintiff resided, and within 170 feet of the Essex Street 
Chureh, which church was erected and used fur the public worship of God, 
and the defendants continued to keep said stable until Sept. 1851, in- 
clusive. In the same they kept two hacks, and horses to let, and took and 
kept hurses, chaises and other vehicles upon hire. ‘The court, by agree- 
ment were to draw inferences as a jury. An old dwelling-house, parily of 
wood and partly of brick, stood on the premises prior to 1810, which was, 
as it was stated in the opinion of the court, ** remodeled, extended in size 
and fitted up for a new purpose, and was designed and adapted for use ‘asa 
stable fur the taking in and keeping horses upon hire or let, commonly 
called a livery stable,’ *’ and they were of opinion, that the case was within 
the statute of I810; that that statute was repealed by implication by 
Stat. 1814, c. 74, and revived by the repeal thereof, and not repealed by 
the Revised Statutes. —- Hastings v. Aiken. 

Trustee Process — Insolvent Debtor. ‘Trustee process to charge S. and E. 
trustees under a certain indenture, by which the defendants assigned their 
partnership property in trust for creditors who should become parties, with 
a clause that if proceedings under the insolvent laws should be commenced, 
then to pay over the balance then undisposed of to the assignee in insol- 
vency. Quly one creditur became party to the indenture, and his debt was 
less than the amount of merchandise trausterred by the assignment. Other 
creditors compounded with the trustees and signed a release. Held, that 
this, as an assignment and conveyance of property to trustees, was inopera- 
tive and void as against creditors not parties thereto, and liable to be set 
aside and invalidated by or in behalf of such creditors, in any of the modes 
provided by law, as by a seizure or execution, or an attachment on mesne 
process by a creditor of the assignors, or by the assignee constituted under 
proceedings in insulveucy. That it was so, Ist, because inconsistent with 
Stat. 1536, c. 238, which was repealed only so far as inconsistent with the 
subsequent insulvent Jaws, and because inconsistent with the said insolvent 
laws; 2d, that it was so at common law, as understood and administered 
before that statute. That the conveyance was not absolutely void, but 
voidable ; and the property conveyed by it might be reached by the trustee 
process, if in its nature atiachable in this form, by a creditor not a party. — 


Edwards vy. Mitchell and Tr. 
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Verdict — Jury. The plaintiff P. recovered judgment against H. for 
$2700, and trustees summoned disclosed funds in their hands to the amount 
of $2565. B. came in and claimed $416 of said funds under an assign- 
ment trom H., and $2000 on an order drawn by H., upon him and by him 
accepted in favor of K. J. B.S. & Co, also came in and claimed $880 of 
said funds as belonging to them. A separate issue was joined on each of 
these two claims, wherein P. denied that either of the claimants had any such 
legal claim on said funds as they set up. The jury agreed upon a verdict, 
and afierwards separated for the night, during the adjournment of the 
court, and came into court the next day with the following sealed verdict. 
** The jury find for the claimants as follows; the sum of four hundred and 
sixteen dollars (say, $416,00) in favor of E.S.B. The net proceeds (de- 
ducting charges) on the account of sales amounting to eight hundred and 
eighty dollars and nineteen cents, marked lever D, tw Messrs. B. S. & Co. 
‘The balance of account in the hands of said trustees to parties claiming 
under said B.S. & Co”’ Said verdict was opened by the clerk, and not 
appearing satisfactory to him, he gave it 10 the counsel to put it into form; 
they could not agree; and afier examination thereof by the court, the jury 
were again sent out to put their verdict into form, so as to conform to the 
issues tried and there found, the plaintiff objecting. And they afierwards 
returned the fullowing : ** The jury find for the claimants as follows; that 
the said E. S. B. has a claim upon the goods, effects and credits in the 
hands of said trustees te the amount of four hundred and sixteen dollars ; 
the jury find also that B S. & Co. have a claim upon the said goods, 
effecis and crediis in the hands of said trustees to the amount proceeds of 
sales of said goods, effects and credits, after deducting the aforesaid amount of 
four hundred and sixteen dollars, to the amount of $870.’’ This being 
unsatisfactory to the claimants and to the court, and not embracing all the 
issues, they were sent out a third time, plaintiff still objecting. Before 
thev retired this time, the court asked whether they intended to allow E. 
S. B. his claim on the funds on account of the acceptance of the order 
drawn on him by H., and by him accepted in favor of FE J., and the fureman 
answered that they did. The third time they brought in a verdict substan- 
tially the same as the second, with the following addition : ** The jury also 
find that the said E. 8. B., for an amount of an order accepted by him in 
favor of Mrs. E. J., has a claim for whatever balance may exist from 
the proceeds of said goods, effects and credits in hands of said trustees, after 
deducting the aforesaid amount of $416 and $870."’ ‘This was accepted by 
the court, the others not having been affirmed by the jury or recorded, the 
same being objected tw by the plainuff. Le/d, that the first findings of the 
jury were incomplete, and they were properly sent out to find a verdict 
which should pass upon the whole case presented to them, although they 
had separated as stated, after their first finding, before they came into 
court.— Pritchard v. Hennessey and Tr. 

Warrant — See Habeas Corpus. 

Writ, Indorsement of — See Practice. 

Way — Damages — Deed. ‘Vhis was an action of tort under the new 
practice. The declaration alleged thai the defendants forcibly entered the 
plainuff’s close, broke and subveried the soil, used the same for a place of 
deposit for merchandise, and constructed a railway over the same. The 
locus in quo was a passage-way in the rear of certain warehouses, of 
which the defendants were tenants for years, and as such, in common with 
other abuttors, entitled to a right of way over the close, under the follow- 
ing provision of a certain indenture. It is mutually agreed by and between 
the same parties, that the said passage-ways sha'l be and continue open and 
common for the free use and passage of the abuttors upon the said passage- 
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ways, respectively, and to be used and enjoyed by theminas full a manner 
as they now are, and heretofore have been used and enjoyed.’’ The 
plaintiff was the owner in fee of the soil of the passage-way ‘The defend- 
ants had used the same as a place of deposit for merchandise, but upon 
objection by the plaintiff, had ceased so to use it. They had also laid a floor- 
ing of plank across the passage-way, the warehouses occupied by them 
being at the rear of the passage-way, which was a cul de sac, from the back 
door of one warehouse to that of the other, and laid iron tracks or rails 
thereon, to facilitate the transfer of the heavy articles in which they dealt, 
being iron merchants, from one warehouse to the other. These planks and 
rails were at first laid wholly above the level of the soil, but the passage- 
way was subsequently repaired and raised by the plaintiffs, so that they 
were, at the time the action was brought, a little and but a little above the 
surface. In laying them it was not necessary to subvert the soil, but they 
were laid on the surface and remained there permanently. There was no 
evidence that such use had been made of the place, either for transit or 
deposit, until so made by the defendants, nor did it appear that the plaintiff 
sustained any special or actual damage thereby. The action was brought 
to recover damages for a violation of the plaintiff's right in laying down said 
planks and rails, and using the passage-way as a place of deposit for 
goods. 

The Court of Common Pleas instructed the jury, (1), that the abuttors 
had a right to use the passage-way in the manner and for the purposes 
mentioned and reserved in said indenture, and that they were not restricted 
in such use of it to the state and condition in which the land was when the 
easement was thereby created, but that they, severally, might lawfully 
make such alterations and improvements thereon, not thereby hindering or 
interfering with other parties in the enjoyment of their respective rights, as 
would enable them most beneficially to avail themselves of their own ; (2), 
and that any one of them might legally do to the surface of the land any- 
thing adapted to promote the use of it for the purposes for which the ease- 
ment was created, and which would facilitate his own use of it, as by 
covering it with plank, laying down iron railways or other fixed or per- 
manent structures upon it, provided that what was so done would not inter- 
fere with the enjoyment of any right of any of the other abuitors or other 
persons having an interest therein, or with the use to which the owner in 
fee of the land could, in some way, appropriate or avail himself of the 
same ; that the plaintiff was not entitled to a verdict in this action, even for 
nominal damages, unless they were satisfied upon the evidence that some 
acts dove by the defendants in or to the land of the passage-way, either 
did disturb or interrupt him in the use or enjoyment of the land, for any 
purpose to which he could lawfully appropriate or devote it, subject, as it 
was, to the existing easement, and unless also he had already suffered or 
was there afterwards in danger of suflering some loss or damage, which 
must not be merely speculative, conjectural, or imaginary, but real, actual, 
and capable, if it had occurred or should occur, of being estimated, weigh- 
ed or appreciated. 

There was a verdict for the defendants, and the plaintiff excepted. 

Held, that the plaintiff being the owner of the soil, had the right of pos- 
session, as it was not transferred, or the land demised to any other, and 
therefore might maintain an action of trespass gu. cl.; that the first instruc- 
tion of the Court below was correct, and that the words of the deed did 
not prevent the defendants from having a full right of way for all purposes, 
with all improvements, not only in the manner before used, but in any 
other manner of using the same right; that the words quoted, if they had 
any Operation, were intended to enlarge, not to restrict the right reserved 
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by the general terms; e. g., if it had beena mere surface of earth, it might 
be improved by macadamizing, paving or planking, being limited to the use 
of the same right in a manner more convenient and beneficial for those hav- 
ing the common right; and that this was the proper construction of the 
reservation ; that the whole of the instruction as to the right of way was 
substantially correct, though in strictness it was perhaps rather a quesiion 
of fact than of Jaw, and that it should have been left to the jury to deter- 
mine from the evidence whether the laying down, by the defendant, an 
artificial structure of a fixed and permanent character, at their own expense, 
and for their separate benefit, although it did not interrupt other abuttors 
in their use of the surface as a passage-way, or cause any actual damage 
to the owner of the soil, was or was not a use of the soil for a distinet pur- 
pose beyond that ofa right of way; if it was a use for a distinct purpose, it 
was adverse to the right of the plaintiff; keeping it there twenty years 
would have given the right to the defendants to continue it, and if such 
were its nature and character, the plaintiff would have a right to maintain 
his action, and recover nominal damages, in order to vindicate his right. 
But if the laying down of a platform of plank on the ground, with iron rails 
or bars along it, on a level or nearly on a level with the residue of the yard 
or passage-way was not a new and distinct use of the soil, but only an im- 
provement of the surface, to fit it the better for the passage of persons, teams 
and carriages, and the transportation of merchandise, not injurious to the 
other abuttors or to the owner, it was within the right of way reserved to the 
abuttors, not adverse to the right of the owner ; no right would be acquired by 
its continuance, and therefore the action could not be maintained. It was 
further he/d, that the use of the passage-way as a place of deposit for merchan- 
dise was a use of the soil not warranted by the reservation of a right of way 
to and from the warehouses, but that a right of way carried with it all rights 
to the use of the soil properly incident to the free exercise and enjoyment 
of the right granted or reserved. A right of way toa warehouse would 
authorize the tenant to place goods brought to the warehouse, on the 
ground, and keep them there a reasonable and convenient length of time to 
put them in store ; and to place and keep goods which are to be carried 
from the warehouse, on the ground for a reasonable and convenient time. 
And what would be a reasonable and convenient time would be a question 
of fact, depending on many circumstances. What would be an unreason- 
able length of time to leave goods on the sidewalk or on the street, where 
much frequented, would not be unreasonable on rear ground, where they 
would incommode no one having an equal rightof way. That the defend- 
ants ceasing to use the close for a place of deposit, as above stated, was 
no compensation for damages already accrued, and that the plainuff was 
entitled to nominal damages for such use; that the directions of the court 
below seemed in terms to apply to the whole case, and in the opinion of 
this court, must have been so understood by the jury, without regard to the 
difference between the distinct grounds of the acction, and for this ground 
this court were of opinion that the verdict should be set aside, and a new 
trial had.— Appleton v. Fullerton. 
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An Important Question or Unitep States Jupicrant Pay. — 
A Territorial Judge appointed by the President, by and with the advice 
and censent of the Senate, for the term of four years, was removed from 
office and his successor appointed before the expiration of said term. He 
has been paid his salary up to the day, inclusive, on which he was legally 








Notice of New Book. 239 


notified of his removal, and he claims salary for the whole term of four 
years. It is held that when the President and Senate of the United States 
exercise a power, which, in their opinion, has been conferred on them by 
the constitution or by the law of the United States, the accounting officers 
have not the authority or right to say officially, that the exercise of such 
power is unconstitutional and illegal, and should be by said accounting offi- 
cers disregarded and held for naught. ‘wo persons cannot hold the same 
office at the same time, and the President of the United States having 
thought proper to remove said judge, and having nominated, and by and 
with the advice and consent of the Seuate, appointed his successor, the 
accounting officers are bound to consider said removal and appointment as 
legal. In cases of appointments and removals by the President, when the 
removal is not by direct discharge, or an express vacating of the office by 
way of independent fact, but merely by the operation of a new commission 
Or appointment, then the virtue of the old commission ceases only when 
notice of the new cominission is given to the out-going officer, either by 
the President or by the new officer exhibiting his commission to the old 
one, and he can only be paid salary to the day (inclusive) on which he re- 
ceived such notice. — Washington Star. 


Burvs’s Case. — We regret to find that the report of this proceeding has engrossed so 
much space in this Number. We are glad to say, however, that it is accepted by Counsel on 
both sides as substantially correct. 
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Arxansas Reports. Vou. XIII. 


We have received the 13th volume of the Reports of the Supreme Court 
of the State of Arkansas, published by John M. Butler, Litthe Rock, 1853, 
and containing 687 pages, being the sth of E. H. English, the preseut re- 
porter. The fact that so young a State has added thirteen volumes to the 
number of law books, shows that the whole number furnished by all the 
States must be frightfully large. This volume, as the perusal of several 
cases enables us to say, is creditable to the court, the reporters and printer, 
but not to the proof-reader. One of these cases may be interesting to the 
jurist and the statesman. It seems that the constitution of the State con- 
tains no provision that private property shall not be taken for public use 
without just compensation. ‘The legislature, to render valuable the drown- 
ed lands ceded to it by Congress, appointed a board, and assigned to it the 
duty to erect embankments and dams, and dig drains, wherever they might 
think either expedient to effect that object, making no provisien for com- 
pensating any one who might suffer damage. A landowner, alleging that 
an embankment, then in progress of construction, would endamage his 
land, prayed the Circuit Court to restrain, by injunction, the officers and 
servants of the State from proceeding. The Circuit Court refusing, he 
appealed to the Supreme Court. After a hearing before this court, the 
injunction prayed for was granted, on the ground that the general princi- 
ples of equity and justice required that compensation should first be made 
or provided for, and that a clause in the Bull of Rights declared that all 
men have certain inherent and inalienable rights, among which are those 
of acquiring, possessing and protecting property, reputation, &c. 

We should be glad to see a change in the mode of entitling 
cases. When a suit is instituted, it is usual and right to place the name 
of the plaintiff first — John Doe v. Richard Roe — and we see no reason, 
or no sufficient reason, why it should not always retain that position. But 
in many States, among which is Arkansas, if the original plaintiff pre- 
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vails, and the defendant appeals, the parties, or rather their names, change 
places in the appellate court— Richard Roe v. John Doe ; — and so also if 
the suit is brought up by a writ of error. It occasions no lite trouble to 
the student, and even to the practitioner, to fix in their minds when their 
acquaintance with a case begins in reading a report of it, the name of the 
original and true plaintiff, although told by the reporter in the statement, 
and they feel the necessity of continual effort to keep it there, while all 
the powers of their minds ought to be free to attend to the legal. points and 
facts of the ease. The practice, though of ancient date, probably origi- 
nated with the clerks of courts. It is convenient fur them to be able to 
ascertain, by a glance at their own dockets, which party entered the ac- 
tion and is answerable for the fees; but they might attain their object 
equally well by affixing a proper designation to that party’s name on their 
dockets. 

The volume is well worthy a place in a law library, in this region, inas- 
much as it shows the new modes of practice prevailing there, the course 
of legislation, the subjects of litigation, and, to no inconsiderable extent, 
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Parker, Aaron 
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Waite, Charles 
White, Darius 
Wilbur, Nathan 
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Pittsfield, 
Boston, 
Boston, 
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Lunenburg, 
Lowell, 
Worcester, 
Pittsfield, 
Lowell, 
Lowell, 
Fall River, 
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Westminster, 
South Reading, 
Pittsfield, 
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\Asa F. Lawrence. 
Asa F. Lawrence, 
|Asa F. Lawrence, 
John P. Vutnam, 
Shepard Thaver. 
SLepard ‘Thayer. 


June 20, 1854,| Welcome \ oung® 


John G. King. 
|Lorenzo H. Gamwell. 
Joon P. Putnam, 

john P. Putnam. 
Javid Aiken. 

David Aiken. 
Shepard Thayer. 
Hayoes H. Chilson, 
|~hepard ‘Thayer. 
jJohn P. Putnam, 

C. UB. Saew, 

Isunc 8 Morse, 

A. H. Butlock. 
Lorenze H. Gamwell, 
Ava F. Lawrence. 
tenes Ss. Morse. 

E. H. Bennett. 
Shepard ‘Thayer. 
Isuac &. Morse. 

«. H. B. Snow. 

Asa F. Lawrence, 
Lo enzo H Gamwell. 
|S. B. Noyes. 
| Welcome Young. 
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John G. King. 
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* Commissioner Thayer, in his return, omits the residences of the insolvents. 





